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So much to tell you we have gone to print early
Firstly, as many of you know, in the recent government reshuffle, the former Department for Innovation, Universities and Skills (DIUS) and the former Department for Business, Enterprise and Regulatory Reform (BERR) have merged to become the Department for Business, Innovation and Skills (BIS). The Export Control Organisation (ECO) remains part of BIS. 
New Dual Use Legislation comes into force at the end of August

You will have seen from earlier Notices to Exporters, the new Dual Use Regulation will come into force on 27 August. See http://www.berr.gov.uk/whatwedo/europeandtrade/strategic-export-control/latest-news/notice-to-exporters/page51886.html. You may need to scroll down the page to get to the text. 
A new Dual Use control list is part of this change, so please check that your goods or technology is still covered (or not covered) before 27 August.

The articles specific to Compliance in the recast regulation are:

Article 20: - record keeping

Article 21: - power to enter premises 
Article 22 (8): - Need to keep records for at least 3 years and produce them to the competent authority (in the case of the UK, this is ECO) on request.
Article 22 (10):- which replaces Article 21 (7) of 1334/2000 and says that any transfers of Dual use goods within the EU must indicate clearly that a licence is required if the goods are exported out of the EU. 

Some suggested wording for the Article relating to intra-EU transfers is:
“These goods fall under (rating) of the EU Dual use list and require an export licence if they are exported outside the EU”

Any similar wording would be acceptable and this should be put on commercial documents. As with most other situations, the commercial invoice is the ideal document for this. 
Please remember an ATA Carnet is NOT an Export Licence

On a few occasions recently, HMRC have stopped some exports where a company has attempted to use an ATA Carnet to export goods that require a licence. 

Clarification of requirements of licences
What is a Government end-user? 

This has been a thorny problem for some time, where the definition of “Government” has always been taken to refer to central or federal government. However, the Government and NATO end-use OGEL has no definition of a Government, so we are prepared to accept that bodies, such as State Police in the US are considered to be “government” and as such are permitted end-users under the terms of this licence.  
Undertakings – the re-export clause
Undertakings are still the most common cause of non-compliance at audits. We are aware that in the past, undertakings have been accepted which say that goods will only be re-exported under the rules of the country the goods are being exported to. This wording is not acceptable. 
When assessing the risks, the licence usually takes into account the country concerned as an end-use destination. Even “friendly” countries have different foreign policies to the UK and you need to make sure that your undertakings exactly match up with the conditions of your licence. If you have any issues that need addressing, or need some advice about the acceptability of the wording of an undertaking, don’t wait until your next compliance visit, contact your Compliance Officer. 
If you are not sure who that is, contact Susan Marks 0207 215 8693 susan.marks@bis.gsi.gov.uk 
Foreign Military Sales (FMS)
This is something often discovered through the wording of undertakings, so again please read undertakings carefully before you accept them. 
Some countries, in particular the US, buy Military goods not for their own use, but to donate or sell to other countries. These countries are rarely covered by the licence you have exported the goods under, typically the Government and NATO end Use OGEL, where the licence only allows for the export if the goods are for the end-use of a permitted government. 
If you think that an export of yours is a foreign military sale, you may need find an alternate licence and that may be a SIEL. If you have any doubts, contact your Compliance Officer.  
Export by Diplomatic Bag and Similar Circumstances
This is an issue which has cropped up recently and Compliance Unit has done what it always does and has sought advice from others. Here is that advice. 

There are no checks made (other than in extraordinary circumstances) on what goes out in Diplomatic bags as all countries have agreed to abide by the “rules” about what Diplomatic bags are for. Our understanding is that the “rules” include agreement not to undermine the laws of the host nation and so if goods, software or technology would normally be subject to export control they should not be sent by diplomatic bag or via other diplomatic channels unless a licence is in place.

The responsibility for obtaining the licence will depend on who is to be the exporter. If a UK company is the exporter and is merely delivering to the embassy as the quickest and most efficient way of delivering the goods, or has been instructed to do so by the Embassy or their customer, then they should obtain the licence and complete any Customs procedures they would normally be expected to do. 
However, if they are merely delivering the goods to the Embassy who has indicated that it is to be the exporter then the responsibility for obtaining a Licence rests with the Embassy. We recommend that the UK company make clear to their customer (the Embassy) that the goods are subject to control if exported and retain that information for future inspection if required. 

Selling Ex works

Linked in some ways to the question about Diplomatic bags, this comes up often and appears to be misunderstood.

If an export of controlled goods is made, an Export Licence is required. Selling ex-works is immaterial to that. It could mean that the company selling the goods does not need to have an export licence in place, but the exporter, whoever that may be, will. 
There is no obligation for companies to inform purchasers about export controls, but it may prevent a customer getting goods seized at the port or indeed the manufacturer’s name being splashed across the newspapers when the goods are found in a conflict zone, or are used in a terrorist act. ECO would also argue it is good business practice.
What if the buyer is not UK based?

An EU buyer can apply for a licence from the UK; it does not matter if it has no UK presence, (see article 27 of the Export Control order 2008). If the buyer is outside the EU, someone else who is party to the contract where ownership of the goods has been transferred can apply for a licence.  
What if the UK company were "informed" of the need for a licence on end-use grounds? Are they obliged/required to tell the buyer then? 
There is no obligation to tell the buyer. Of course, the buyer may be caught by our legislation in their own right. For example, where goods are sold to a buyer somewhere else in the EU for resale to a non-EU destination, the buyer will need a licence to export them if they are aware of the end use (Article 7 of the Export Control Order 2008). 
Dual use Goods going to another EU country where a company knows the goods are going to be exported outside the EU

Note: references are to Regulation 1334/2000. The Article numbers, and some wording, will change under Regulation 428/2009 (see above) 
The general principle of the DU Regulation is that for intra community transfers a licence is not required unless the goods are listed in Annex IV. Where the goods are not Annex IV Article 21 (7) simply requires the transferee to indicate clearly on commercial documentation that the items are subject to controls if exported from the EU. 
However, the Regulation also permits Member States to impose a national option to impose additional licensing on such goods going to another EU Member State where it is known the final destination is going to be outside the Community and no processing or working is to be performed on the goods in the final EU State. (see article 21(2)(a)).  

What this means in practice is that those Member States that have taken up this option (which includes the UK),  may require a licence to transfer the goods to another EU Member State, even through they are not on Annex IV,  where the exporter knows the end destination is outside the EU. 
Depending on who is the "exporter" from the Community the licence will either be to the EU Member State or to the end destination. 

Visit administration changes
The last newsletter mentioned that we are now sending pre-visit questionnaires to all companies, not just for first time visits. Please complete these forms, they should make the day go more smoothly and once completed, we will simply send you back the form to update for the next visit.

In addition, we have added more information to the appointment letter. Please take the time to read it, as it explains in more detail what a visit is for and what both sides should expect. We are currently looking again at the way we conduct visits and we will let you know via this newsletter what difference this will make to you.

Proof of identity
Following the change of Department name mentioned above, Compliance Officers are carrying new identity cards explaining exactly who we are. This is something required by the export control legislation. 

We are sometimes asked for sight of passports; as a matter of policy, and of privacy, we do not produce these for any reason. If you need to know what our security clearance level is, you should ring the Department’s Security Officer. Our Support team can give you the contact details. But we will not usually be looking at classified documents. If you have any specific issues on this, please contact Susan Marks on 020 7215 8693 susan.marks@bis.gsi.gov.uk. 
Registering On SPIRE
As mentioned in the last newsletter, Compliance visits are now administered via SPIRE. If you haven’t already done so please:

· Register your company on SPIRE

· Register for the OGELs you are using on SPIRE – At some point in the near future, HMRC will not accept export declarations without a valid SPIRE licence number, so register before that happens. 

· Make sure the company’s compliance contact has a working account on SPIRE so the follow up letter can be sent to them and they can respond to any actions.

SPIRE Compliance Module – completion of actions post-visit. 
Compliance Officers are finding that under SPIRE exporters are NOT addressing the actions conferred on them within either the required timescale (usually a month) or even what one might class as reasonable.  This creates a great deal of work for Compliance Officers chasing replies. If actions are not completed on time, we will consider whether sending a warning letter would be appropriate. 
Looking Forward

As mentioned before, we are looking at the way compliance audits are conducted. During most of this newsletter I have referred to compliance visits, but we are looking to change the emphasis towards the audit part of the visit, referring to them as audits instead.

We are also looking at building of the success of ECO’s YouTube video – details at http://www.berr.gov.uk/whatwedo/europeandtrade/strategic-export-control/responsible-exports/index.html  by producing a video based around compliance audits. Initial work began early this week and we are hoping to launch it in the autumn.

And Finally
Comments received from our last newsletter suggested that we inject some humour into it, so here is some humour with a message behind it.
One of the Compliance Officers was visiting a gun dealer. The visit was taking place, as many of them do, in the gun dealer’s shop. The gun dealer asked “is there anything else you need?” 
The Compliance Officer replied “A chair would be nice!” A fishing stool was duly provided.  

Compliance Unit – Export Control Organisation July 2009 
Please see the compliance page on our website 

http://www.berr.gov.uk/whatwedo/europeandtrade/strategic-export-control/compliance/index.html 
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