Improving Payment Practices in the Construction Industry

DTI responses to requests for clarification from the Construction Act Review Working Groups
1. The issues listed in Annex 2 of the consultation paper were raised by Sir Michael Latham’s review of the Construction Act but are not subject to formal consultation by the DTI and Welsh Assembly as part of the current exercise. However the consultation paper says that the DTI and Welsh Assembly will give due consideration to any responses received on these issues (page 16). What does this mean?

As the executive summary of the consultation paper explains  (page 8), the paper raises issues and considers proposals to address them. It asks respondents to give their views on whether the right issues have been identified, whether the right solutions have been proposed and, how we might evaluate the potential costs and benefits of the different proposals.

Annex 2 explains why a number of the issues and proposals from Sir Michael Latham’s review of the Construction Act have not been subjected to formal consultation in this way. The reasons vary but some proposals only sought to use legislation to clarify the existing law. Some other issues had previously been consulted on while, for others, there were overriding legal or policy objections to change. While we are not making proposals to address these issues through legislation or seeking specific responses we are still willing to hear views from the wider industry on these issues. If the responses were to reveal a clear overriding consideration as to why we should revisit these issues we would be willing to do so.

A particular  issue has been raised in relation to the proposal in annex 2 to impose a single adjudication procedure across the construction industry. Though annex 2 suggests otherwise, it has been pointed out that the DETR Consultation paper on “Improving Adjudication in the Construction Industry” (2001) did not specifically consult on this issue. Instead it considered the proposal and stated that “...it would be premature to consider amending the Act...”.

Nevertheless, a number of respondents took the opportunity in 2001 to comment on the proposal. A considerable number raised objections in principle, including several construction industry representative bodies. The DTI did not wish to revisit this proposal in the absence of any evidence that opinion in the industry had changed (Sir Michael Latham’s review group was still not fully in favour in its report last year). Respondents may wish to present new evidence of such a need in their responses. 

2. The approach of the consultation paper is to state a preferred proposal on all the issues raised, sometimes alongside a range of alternatives. Please explain the reasons for this approach. 

The proposals in the consultation paper are intended to develop consensus in the broader construction industry on what amendments would  improve the legislation. 

The proposals are also likely to prompt responses concerned about their effectiveness in practice and potential unintended consequences. This information is important and is much harder to ascertain for a range of options. They are quite detailed in order for respondents to identify their potential impacts.
The proposals are not intended as final legislative proposals at this stage. Respondents are encouraged to respond as fully and openly as possible. Where respondents wish to put forward alternatives, they should feel free to do so, explaining the advantages of their alternative approach.  

3. Not all the questions in the text are reproduced in Annex 4. Why is this ? Do you want respondents to answer all the questions in the text?  

The section at the start of the consultation paper on “How to respond to this consultation” briefly sets out our approach in asking questions at the end of each chapter and, in addition, including a consultation response form at the end of the paper. In order to keep it down to manageable length the form included only the key  questions asked in the chapters.

Respondents who are particularly concerned with a specific issue are invited to  answer all of the consultation and regulatory impact questions at the end of the section which concerns them, in addition to completing the response form. They may also wish to make additional comments in the form of a letter or paper. We hope that the construction umbrella bodies and other major organisations would take the time to answer all of the questions in all of the chapters even though this is less straightforward than using the consultation response form. 

4. Legislation regarding the costs of the adjudication process, page 17: can you explain please why no mention is made of legislation to ensure that, in the event that the dispute is taken to litigation or arbitration, the court or tribunal may not open up the question of the parties’ costs?  This is one of the matters on which, arising out of the first review, the industry agreed upon.

As explained in the general approach section of the consultation paper, we do not intend to change legislation unless this is absolutely necessary. Where there have been developments through case law it is often more appropriate to address such developments through guidance. During the review our attention was drawn to the case of Total M & E Services Limited v ABB Building Technologies Limited  (2003) 87 Con LR 154. In this case the court ruled that  the costs of adjudication could not be recovered as damages in subsequent legal proceedings. In the circumstances we considered that the legal position on this question had been established and that guidance would suffice.

The TeCSA Document - Issues arising in the Case Law on Adjudication and Payment, submitted as part of Sir Michael Latham’s review of the legislation and available on the DTI and TeCSA websites refers to this case at paragraph 12.10.

5. Section 3, paragraph 3.3 refers to ‘the proposed wording of Section 110(1) …’.  Can you advise us please what the proposed wording is?  Without seeing it, it is not possible to give adequate consideration to the point made.

We apologise if the use of the word “wording” here was misleading. Section 3 paragraph 3.3 is best understood as referring to the “Proposed way forward” in paragraphs 1.3 – 1.5.

Draft amendments will be published after the completion of the thorough analysis of the responses to this consultation and will be subject to a further public consultation process at that stage.

6. Section 11 of the consultation paper on adjudicators ruling on their own jurisdiction: In paragraph 11.1 mention is made of Sections 106 and 107.  However, paragraph 11.4 does not include these sections – what is the reason for this?  If the answer is that it is a matter of policy, should they not be mentioned in Q11.3?

Section 106 of the Housing Grants Construction and Regeneration Act 1996 provides that Part II of the Act (both the adjudication and payment provisions) does not apply to a construction contract which principally relates to operations on a dwelling which one of the parties to the contract occupies, or intends to occupy, as his residence.

An adjudicator’s decision could therefore be resisted at enforcement proceedings if one of the parties to the contract was a residential occupier. The costs to the residential occupier of resisting enforcement could also be recovered. If the residential occupier were also to make representations during the adjudication that the adjudicator had no jurisdiction to decide the dispute, the process would hopefully not then reach the stage of enforcement. Given the level of protection the exclusion is intended to give to residential occupiers we therefore consider it better to leave them ultimate recourse to the courts.

Section 107 of the Act provides that the whole of Part II only applies to contracts in writing. The definition of which contracts are therefore excluded from the application of the legislation has given rise to case law (particularly the Court of Appeal decision of RJT consulting v DM Engineering [2002]) leading us to consider that there is a reasonable possibility of further clarification by the courts in the future. We believe it is important that, where this process does prove to be necessary, it should be for the courts to decide upon how the legislation should be applied, and a matter of public record. It would seem inappropriate to give adjudicators jurisdiction to decide on the application of the law where there is a reasonable possibility that it might otherwise be clarified further in due course.
We have made clear the significance of the whole of this proposal in paragraph 11.4 and have consulted on the principle that an adjudicator’s jurisdiction should only extend to areas where there could be confidence he would make a correct and reliable decision. Question 11.3 intentionally focuses only on those areas where we consider this principle applies and not to other areas of jurisdiction. Respondents may wish to raise these in answer to Question 11.5.

