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CHAPTER 1

Executive Summary

1.1

1.2

1.3

1.4

1
2

New statutory dispute resolution procedures came into force on 1 October
2004." A failure to follow those procedures can affect the way the
employment tribunal considers complaints by individuals that their
employment rights have been breached or even prevent the tribunal from
being able to consider a claim. The lists of the jurisdictions within the scope
of these procedures are set out in Schedules 3, 4 and 5 of the Employment
Act 20022

This consultation document seeks views on the Government's proposals to
introduce the Employment Act 2002 (Amendment of Schedules 3, 4 and 5)
Order 2006 (the “draft Order”), which will add three more jurisdictions to the
Schedules. These jurisdictions were introduced after the 2002 Act gained
Royal Assent, and could not therefore have been added to the Schedules
during the Parliamentary passage of the 2002 Act. The Government considers
that these later jurisdictions are similar to those already covered by the
Schedules and should therefore be added to these lists. The proposed
amendment is therefore a tidying up exercise.

The three jurisdictions are:

(a) Regulation 45 of the European Public Limited-Liability Company
Regulations 2004 (S| 2004/2326) (detriment in employment)

(b) Regulation 33 of the Information and Consultation of Employees
Regulations 2004 (SI 2004/3426) (detriment in employment)

(c) Regulation 17 and Schedule to the Occupational and Personal Pension
Schemes (Consultation by Employers and Miscellaneous Amendment)
Regulations 2006 (S| 2006/349) (detriment in employment).

These jurisdictions are described in Annex A, and a copy of the draft Order is
attached at Annex B.

The Government proposes to add these three additional jurisdictions to
ensure that suitable jurisdictions, created after the dispute resolution
procedures came into effect are added to the lists. The Government
considers that this change will create a more consistent treatment of
employment rights and it should encourage more disputes about possible
breaches of these three jurisdictions to be resolved at an earlier stage
(without the need for complaints to be made to a tribunal).

The Employment Act 2002 (Dispute Resolution) Regulations 2004 http://www.opsi.gov.uk/si/si2004/20040752.htm
A copy of the Employment Act 2002 can be found at: http://www.opsi.gov.uk/acts/acts2002/20020022.htm
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1.5

1.6

1.7

This consultation focuses only on Schedules 3 — 5 of the 2002 Act. It is not
the purpose of this consultation document to review the dispute resolution
procedures themselves or the Employment Act 2002 (Dispute Resolution)
Regulations 2004 (the “2004 Regulations”), which brought them into effect.
The Government is committed to undertake a review of the 2004 Regulations
two years after their introduction, and a consultation is expected to start in
late Autumn 2006.

The Government carried out a Regulatory Impact Assessment (RIA) when
implementing the 2004 Regulations. The RIA looked at effect that the dispute
resolution regime would have on the total number of claims. In doing so, the
RIA estimated that there were 100,000 tribunal claims overall, and added an
extra 10,000 tribunal claims to take into account any future jurisdictions to be
added after the implementation of the 2004 Regulations.

A Partial RIA has been prepared for the draft Order. The Partial RIA found that
average number of tribunal claims for these three jurisdictions is estimated as
being well within the 10,000 figure. The Partial RIA found that there will be
no additional costs and benefits over and above those calculated in the
original RIA. The Partial Regulatory Impact Assessment and the original RIA is
attached at Annex C.

How to Respond

1.8

1.9

When responding please state whether you are responding as an individual or
representing the views of an organisation. If responding on behalf of an
organisation, please make it clear who the organisation represents and,
where applicable, how the views of members were assembled.

Please submit your responses to this consultation by post, fax or email to

Steven Greenwell

Employment Relations

Room 3124

Department of Trade and Industry
1 Victoria Street

London SW1H OET

Tel: 020 7215 5056

Fax: 020 7215 0227
steven.greenwell@dti.gsi.gov.uk




Additional Copies

1.10

Additional copies of this document may be made without seeking permission.
An electronic version can be found at www.dti.gov.uk/er. Further printed
copies of the consultation document can be obtained from:

DTI Publications Orderline
ADMAIL 528

London SW1W 8YT

Tel: 0845-015 0010

Fax: 0845-015 0020
Minicom: 0845-015 0030
www.dti.gov.uk/publications

Closing Date

1.1

Responses must be received by 11 August 2006.

Confidentiality

1.12

1.13

Information provided in response to this consultation, including personal
information, may be subject to publication or disclosure in accordance with
the access to information regimes (these are primarily the Freedom of
Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the
Environmental Information Regulations 2004). If you want other information
that you provide to be treated as confidential, please be aware that, under the
FOIA, there is a statutory Code of Practice with which public authorities must
comply and which deals, amongst other things, with obligations of
confidence.

In view of this, it would be helpful if you could explain to us why you regard
the information you have provided as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but
we cannot give an assurance that confidentiality can be maintained in all
circumstances. An automatic confidentiality disclaimer generated by your IT
system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA
and in the majority of circumstances this will mean that your personal data
will not be disclosed to third parties.

Consultees

1.15

We are sending this document to the consultees list listed in Annex D.
Please tell us if you know of others who would be interested in receiving this
consultation. It is also available by request from the address listed above and
on the DTl website at: www.dti.gov.uk
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Enquiries

1.16

1.17

If you have any questions, or would like further information on this
consultation please contact Steven Greenwell on 020 7215 5056.

If you have any comments or complaints about the way that this consultation
has been conducted, these should be sent to:

Mary Smeeth

Consultation Co-ordinator
Department of Trade and Industry
Room 4111

1 Victoria Street

London SW1H OET

A copy of the Code of Practice on Consultations may be viewed at the
following address:

http://www.cabinet-office.gov.uk/requlation/Consultation/Code.htm

Consultation questions

1.19

The following are general questions for consultees:

I. Do consultees consider that all three jurisdictions should be added to the
three Schedules in the 2002 Act? Consultees should identify those (if any)
jurisdictions they do not consider suitable, together with an explanation of
why not.

ii. Do you have any comments on the drafting of this Order? Please specify.

iii. Are there any consequences of the draft Order, which the Government
has not anticipated? Please note that we are not asking for comments on
the operation of the dispute resolution procedures themselves, which will
be the subject of a separate review expected to begin in late 2006.

Iv. Do consultees consider that the costs and benefits of the Regulations
have been adequately assessed in the Partial Regulatory Impact
Assessment? If consultees have any information which could assist the
finalisation of the RIA, could they please supply or identify it in their
response?

Next Steps

1.20

A summary of responses will be published within 3 months of the close of
the consultation. The document will summarise the views of consultees,
describing its views on the points raised. Should the Government decide to
proceed with its proposals, it will make an Order amending the relevant
legislation under the affirmative resolution procedure. The aim is to bring the
Order into force on 6 April 2007.



CHAPTER 2

Proposals

2.1

The Employment Act 2002 (Dispute Resolution) Regulations 2004 (the
“2004 Regulations”) came into force on the 1 October 2004. The main
objective of the 2004 Regulations was to encourage employers and
employees to try to resolve their disputes earlier by promoting dialogue
between employers and employees in the workplace, ensuring that
employment tribunals are the last resort.

The 2004 Regulations?®

2.2

2.3

2.4

Dispute resolution procedures are set out in Schedule 2 to the 2002 Act. The
2004 Regulations specify how those procedures should apply in different
circumstances. In most cases, the 2004 Regulations require employers and
employees to follow a “three-step” procedure when dealing with dismissals,
disciplinary actions and grievances.*

The three-step procedure takes the following form:

(@) An employer should put the reasons why they are considering disciplinary
action or dismissal in writing. Similarly an employee should put the
reasons for a grievance in writing. This is known as a “Step-One Letter”;

(b) Both parties should meet and discuss the issue. The employer should
inform the employee of the outcome and of their right to appeal,;

(c) If required, an appeal meeting should be held.

As previously stated, it is not the purpose of this consultation document to
review the dispute resolution procedures themselves or the Regulations that
brought them into effect. The Government is committed to undertake such a
review separately, expected to start in late 2006 and the current consultation
Is being made without prejudice to the outcome of the review.

Further information on the statutory dispute resolution procedure can be found at:
http://www.dti.gov.uk/er/resolvingdisputes.htm

In some cases a modified “Two Step” procedure applies. Further details can be found at
www.dti.gov.uk/er/resolvingdisputes.htm



Potential Consequences of failing to follow the dispute
resolution procedures

2.5 There are a number of consequences for failing to follow the dispute
resolution procedure.

(a) In unfair dismissal cases, an employment tribunal may regard the
dismissal as being automatically unfair where there has been a failure on
the part of the employer to follow the appropriate procedure.

(b) When considering a claim under certain jurisdictions, an employment
tribunal may reduce any award to an employee where it appears that the
failure to complete the dispute resolution procedure was attributable to
the employee.® Conversely, the employment tribunal may increase the
award made to the employee where it appears that the failure to complete
the dispute resolution procedure was attributable to the employer.® The
relevant jurisdictions affected are listed in Schedule 3 of the 2002 Act.’

(c) When receiving a claim under certain jurisdictions, an employment tribunal
may not admit that complaint for consideration where the applicant has
not written a Step One letter and allowed 28 days to elapse thereafter.
The relevant jurisdictions affected in this way are listed in Schedule 4 of
the 2002 Act.®

(d) Where an employee successfully brings a complaint under certain
jurisdictions and the employer has failed to provide a written statement of
employment particulars to the individual concerned (or has provided an
iIncomplete or inaccurate statement), then the tribunal is required to award
additional compensation of up to 4 weeks' pay. The jurisdictions affected
in this way are listed in Schedule 5 of the 2002 Act.°

The Draft Order

2.6 The purpose of the draft Order is to tidy up the Schedules to the 2002 Act.
It will do this by adding three jurisdictions to Schedules 3 — 5 of the 2002 Act.
The jurisdictions are:

(a) Regulation 45 of the European Public Limited-Liability Company
Regulations 2004 (SI 2004/2326) (detriment in employment)

(b) Regulation 33 of the Information and Consultation of Employees
Regulations2004 (SI 2004/3426) (detriment in employment)

5 The employment tribunal should reduce any award which it makes to an employee by 10% and can, if it considers it just
and equitable to do so, reduce the award by a maximum of 50%.

6 The employment tribunal should increase any award which it makes to an employee by 10% and can, if it considers it
just and equitable to do so, increase the award by a maximum of 50%

7 Schedule 3 corresponds with Section 31 of the 2002 Act
Schedule 4 corresponds with Section 32 of the 2002 Act
9 Schedule 5 corresponds with Section 38 of the 2002 Act
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2.7

2.8

2.9

(c) Regulation 17 and Schedule to the Occupational and Personal Pension
Schemes (Consultation by Employers and Miscellaneous Amendment)
Regulations 2006 (S| 2006/349) (detriment in employment).

These jurisdictions were introduced after the Act had gained Royal Assent,
and could not, therefore, have been added to the Schedules during
Parliamentary passage of the 2002 Act. The Government considers that these
jurisdictions are similar to those already covered by the Schedules, and
should therefore be added to the three lists. The change should ensure that
more disputes under these jurisdictions are resolved at an earlier stage.

Moreover, the jurisdictions contain protections against dismissal. For
example, the Regulations all provide protections against dismissal for various
types of employee representatives. Those aspects of the Regulations are
already captured by the 2004 Regulations in so far as an employer should
not dismiss employees on those grounds without following the statutory
dismissal procedures. However, parallel protections in the 2004 Regulations
against detriment falling short of dismissal are not subject to the procedures.
That position is illogical and the Government considers that the dispute
resolution procedures should be applied consistently across these closely
related protections.

The Employment Act 2002 (Amendment of Schedules 3, 4 and 5) Order 2006
(the “draft Order"”) simply adds these jurisdictions to the lists contained in
Schedules 3, 4 and 5 of the 2002 Act.” A copy of the draft Order can be
found in Annex B.

Description of the Regulatory Impact Assessment

2.10 A Regulatory Impact Assessment (the “RIA") was prepared for the 2004

2.11

Regulations. The RIA looked at the effect the dispute resolution regime would
have upon the total number of employment tribunal claims, and estimated
the number of such claims to be in the order of 100,000 per year. The RIA
also made provision for an additional 10,000 cases per year to take account
any jurisdictions created after the commencement of the dispute resolution
regime.

A Partial Regulatory Impact Assessment (the “Partial RIA”) has been
prepared for the draft Order. It looks at the possible costs and benefits of
adding the three jurisdictions to the dispute resolution process. The Partial
RIA was calculated on the assumption that the three jurisdictions would
account for a fraction of the 10,000 claims per year provided for in the
original RIA. Therefore, the costs to business of the draft Order will be minor.
A copy of the Partial RIA and the RIA can be found in Annex C.

10  http://www.opsi.gov.uk/acts/acts2002/20020022.htm



ANNEX A

A Description of the
Three Jurisdictions

European Public Limited-Liability Company Employees

About the Regulations

212

2.13

The European Public Limited-Liability Company Regulations came into force in
October 2004". They provide a mechanism for the creation of the European
Company, the Societas Europea, known as the “SE". It is intended to provide
a flexible framework for UK companies. This corporate entity is available to
companies operating in more than one Member State.

The Regulations also provides for employee involvement; information,
consultation and possibly employee participation arrangement in the SE. In
the first instance, employee involvement arrangements are to be negotiated
between the management and the employees, acting through a Special
Negotiating Body (SNB). Employees are entitled to reasonable time off with
pay to perform their functions as negotiating representatives, information and
consultation representatives and other representative roles provided for in
the regulations.

What effect will the Order have?

2.14

Regulation 45 of the Regulations provides that an employee may complain to
an employment tribunal if he has suffered detrimental treatment. Adding
regulation 45 to the Schedules to the 2002 Act will mean that an employee
who believes that they have been the subject of detrimental treatment, falling
short of dismissal, will be required to follow the Three-Step Procedure.
Detrimental treatment could take many forms, for example, treating an
employee adversely as a consequence of his having time off to perform his
functions as an employee representative.

11 http://www.opsi.gov.uk/si/si2004/20042326.htm
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Information and Consultation Representatives
and Employees

About the Regulations

2.15

2.16

2.17

The Information and Consultation of Employees (ICE) Regulations 2004
provide a mechanism for employers to inform and consult with employees
about ongoing matters in the workplace. The kind of matters which
employees may look at are very broadly defined, but can include e.g. strategic
decisions about the company, issues which may affect an employees contract
etc. At present the Regulations apply to businesses where there are 150
employees or more and will apply to employers with 50 employees or more
from April 2008.

The requirement to inform and consult employees does not operate
automatically. It is triggered either by a formal request from employees for an
Information and Consultation (I&C) agreement, or by employers choosing to
start the process themselves. The Regulations also provide for the retention
of pre-existing agreements which have workforce support. Where no
agreement is reached following an employee request, certain “standard”
provisions for informing and consulting representatives of employees apply.

Any disputes relating to whether an employer has adhered to the process for
obtaining an I&C agreement are dealt with by making a complaint to the
Central Arbitration Committee (CAC). Such complaints are not and will not be
subject to the statutory dispute resolution procedure.

What effect will the Order have?

2.18

2.19

Employees wishing to exercise their rights under the I&C Regulations should
not be subjected to any “detrimental treatment”. For example, an employer
should not penalise an employee for making a complaint to an employment
tribunal to enforce an Information and Consultation right, or for putting his or
her name forward to stand as an Information and Consultation
Representative.

Adding regulation 33 of the ICE Regulations to the Schedules to the 2002
Act, will mean that an employee who believes that they have been the
subject of detriment treatment falling short of dismissal, will be required to
follow the Three-Step Procedure outlined in para 2.3 above.

12 http://www.opsi.gov.uk/si/si2004/draft/20040510.htm
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Occupational and Personal Pension Schemes
Representatives

About the Regulations

2.20

2.21

2.22

The Occupational and Personal Pensions (Consultation by Employers and
Miscellaneous Amendment) Regulations 2006 (the “Pensions Regulations”)™
apply from the 6 April 2006. The Pensions Regulations will ensure that
employers have to consult employees who are active or prospective scheme
members, or their representatives, when they are planning to make “listed”
i.e. significant changes to their pensions schemes. The Regulations will apply
to employers with 150 or more employees from April 2006, and will apply to
employers with 50 or more employees from April 2008.

When a change is proposed , the employer must provide all the affected
employees with key information relating to the change. He must also consult
with the relevant employees or their representative. This could be for
example, a Trade Union Representative, an Information and Consultation
Representative, or someone specifically elected under the Pensions
Regulations for the purpose of the consultation. The consultation process
should last for a minimum of 60 days. The response to the consultation must
then be considered by the person who proposed the change, before a
decision is made.

The Pensions Regulations contain very similar provisions to the Information
and Consultation Regulations. A representative should not suffer any
detrimental treatment as a result of specified conduct in relation to the
consultation process. Nor should an employee be treated detrimentally if they
make a complaint to the Pensions Regulator about the conduct of the
consultation process.

What effect will the Order have?

2.23

Regulation 17 and the Schedule to the Pensions Regulations provide
protections for employees of an employer involved in a consultation carried
out under the Pensions Regulations. Adding regulation 17 and the Schedule
to the Schedules to the 2002 Act will mean that an employee who believes
that he has been the subject of detrimental treatment, falling short of
dismissal, under the regulation and Schedule will be required to follow the
Three-Step Procedure. Detrimental treatment could be, for example, failure to
provide elected employee representatives with paid time-off to consider
pensions proposals.

13 http://www.opsi.gov.uk/si/si2006/20060349.htm
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ANNEX B

Draft Order

Draft Order laid before Parliament under section 51(3) of the Employment Act 2002, for approval
by resolution of each House of Parliament.

DRAFT STATUTORY INSTRUMENTS

2006 No.
EMPLOYMENT TRIBUNALS
TERMS AND CONDITIONS OF EMPLOYMENT

The Employment Act 2002 (Amendment of Schedules 3, 4 and
5) Order 2006

Made - - - -

Coming into force - -

Whereas a draft of this Order was laid before Parliament in accordance with section 51(3) of the
Employment Act 2002(a) and approved by a resolution of each House of Parliament:

Now, therefore, the Secretary of State, in exercise of the powers conferred on him by sections
31(7), 32(8), 38(8) and 51(1)(a) and (b) of that Act, makes the following Order:

Citation and Commencement

1. This Order may be cited as the Employment Act 2002 (Amendment of Schedules 3, 4 and 5)
Order 2006 and shall come into force on 6™ April 2007.

Interpretation

2. In this Order “the 2002 Act” means the Employment Act 2002.

Amendment of Schedules 3, 4 and 5

3. In each of Schedules 3, 4 and 5(b) to the 2002 Act (tribunal jurisdictions to which sections
31, 32 and 38 apply), after the entry relating to regulation 28 of the Employment Equality
(Religion or Belief) Regulations 2003 there 1s inserted —

“Regulation 45 of the European Public Limited-Liability Company Regulations 2004
(S.1. 2004/2326) (detriment in employment)

(a) 2002 c.22.

(b) Schedules 3, 4 and 5 to the 2002 Act have each been amended by the Employment Relations Act 2004 (c.24), section 57(1),
Schedule 1, paragraph 43, by S.I. 2003/1673, regulation 31(3), by S.I. 2003/1661, regulation 39, Schedule 5, paragraph 4 and
by S.I. 2003/1660, regulation 39(2), Schedule 5, paragraph 4 and have each been partially repealed by the Tax Credits Act
2002 (c.21), section 60, Schedule 6.
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Regulation 33 of the Information and Consultation of Employees Regulations 2004
(S.1. 2004/3426) (detriment in employment)

Regulation 17 and Schedule to the Occupational and Personal Pension Schemes
(Consultation by Employers and Miscellaneous Amendment) Regulations 2006 (S.1.
2006/349) (detriment in employment)”.

Transitional Provisions

4. This Order shall apply —

(a) in relation to dismissal and disciplinary action, where the employer first contemplates
dismissing or taking disciplinary action against the employee after this Order comes into
force; and

(b) 1in relation to grievances, where the action about which the employee complains
occurs or continues after this Order comes into force,

but shall not apply in relation to a grievance where the action continues after this Order comes
into force if the employee has raised a grievance about the action with the employer before it
came into force.

Gerry Sutcliffe

Parliamentary Under Secretary of State for Employment Relations

Consumers and Postal Services

[] 2006 Department of Trade and Industry
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EXPLANATORY NOTE
(This note is not part of the Order)

This Order amends Schedule 3, 4 and 5 to the Employment Act 2002 (“the Act”). The Order
comes into force on 6 April 2007.

Part 3 of the Act provides for statutory dispute resolution procedures which are set out in Schedule
2 to the Act. There are procedures for both dismissal and disciplinary proceedings and grievance
issues. These procedures apply to the jurisdictions which are listed in Schedules 3 and 4 to the
Act. Additionally, section 31 of the Act requires an employment tribunal to vary a compensatory
award 1n certain circumstances in the case of the jurisdictions listed in Schedule 3. Section 32 of
the Act precludes the presentation in certain circumstances of a case arising under a jurisdiction
listed in Schedule 4. Section 38 allows an employment tribunal to award compensation in certain
cases arising under the jurisdictions listed i Schedule 5.

This Order adds to the jurisdictions listed in Schedules 3, 4 and 5 to the Act those provisions
which are referred to in article 3 of the Order.

The Order contains transitional provisions so that the dismissal and disciplinary procedures only
apply where the employer first contemplated taking action after the Order comes into force and
the grievance procedure only applies where the grievance occurs after the Order comes into force
unless the grievance is a continuing matter and the employee has raised it with his employer
before that date.

A full Regulatory Impact Assessment on the effect that these Regulations will have on the costs of
business has been prepared and placed in the Library of each House of Parliament. Copies may be
obtained from the Employment Relations Department, Department of Trade and Industry, 1
Victoria Street, London, SWI1H OEN.
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ANNEX C

Partial Regulatory Impact
Assessment

Partial Regulatory

Impact Assessment
Employment Relations Directorate

The Employment Act 2002
(Amendment of Schedules 3, 4 and 5) Order 2006

May 2006
http://www.dti.gov.uk/er

Executive summary

The statutory dispute resolution procedures (SDR) were introduced in October 2004,
in order to improve the standards of dispute resolution in the workplace. The
procedures intend to improve the resolution of workplace disputes, setting a
minimum standard framework for resolving disciplinary and grievance issues in

the workplace.

The Employment Act 2002 (Amendment of Schedules 3, 4 and 5) Order will add
three new employment areas or ‘jurisdictions’ to the scope of statutory dispute
resolution process. A regulatory impact assessment (RIA) on the impact of SDR
procedures was conducted in 2004, and constructed a methodology for calculating
the costs and benefits of the SDR process. This methodology took account of all
employment law areas that could involve recourse to a Tribunal, plus an assumption
of additional Tribunal claims arising as a result of new jurisdictions being added to
the scope of SDR.

This RIA explores the potential costs and benefits arising over and above that
calculated in the original RIA. The assessment finds that there will be no
additional costs and benefits over and above that calculated in the original
RIA. This is because the costs and benefits of adding new jurisdictions to the scope
of SDR were factored into the original cost benefit analysis.

The new jurisdictions are described in more detail in Annex A. The original full and
final regulatory assessment on SDR procedures is attached in Annex B.
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Purpose and intended effect of measure

Objective

1. That the current statutory dispute resolution procedures cover the range of
employment rights disputes, in order to improve the resolution of workplace
disputes.

Background

2. The Employment Act 2002 (Dispute Resolution) Regulations 2004 (SDR) were
introduced on the 1st October 2004. A full Regulatory Impact Assessment
was conducted in January 2004." The Regulations were intended to cover a
wide range of employment rights disputes, including those about
discrimination, unfair dismissal, working time and some collective rights.

3. The procedures were intended to improve the resolution of workplace
disputes, setting a minimum standard framework for resolving disciplinary
and grievance issues in the workplace. This approach improves the chance
that flexible solutions can be found before the breakdown of the employment
relationship (which leaves the employee out of work and the employer having
to recruit new staff).

4. Before the introduction of these Regulations, the system of dispute resolution
worked very differently. Some employers did not have or did not consistently
apply adequate disciplinary procedures, and many employees were unwilling
to raise grievances in the workplace. Thus, an employee’s only opportunity to
raise a problem may be through an Employment Tribunal claim, and preceding
SDR it was not uncommon for an employer to become aware of a workplace
dispute only when summoned to appear before an Employment Tribunal. This
is clearly an unsatisfactory solution for all parties concerned.

5. The full regulatory impact assessment explored a wide range of options
intended to improve the resolution of workplace disputes. The net present
value over ten years was quantified over a wide range of assumptions; under
all of which the net present value of the quantified benefits outweighed that
of quantified costs. The saving from having fewer Employment Tribunals to
defend outweighed the annual recurring policy costs to employers incurred in
implementing the new statutory procedures.

6. For a jurisdiction to be included in the scope of SDR, it must be listed in the
Schedules 3, 4 and 5 of the 2002 Act.? However, there are three jurisdictions
not currently included (more information on the jurisdictions is detailed in
Annex A):

1 http://www.dti.gov.uk/access/ria/pdf/ria-dispute_resolution.pdf
2 Employment Act 2002. http://www.opsi.gov.uk/acts/acts2002/20022-|.htm#sch3
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e FEuropean Public Limited-Liability Company Regulations 2004;
e Information and Consultation of Employees Regulations 2004; and

e The Occupational and Personal Pension Schemes (Consultation by
Employers and Miscellaneous Amendment) Regulations 2006

Rationale for government intervention

7. There seems no reason for disputes under these jurisdictions to be treated
differently from those under other jurisdictions. They were introduced after
the 2002 Act, and their exclusion is likely to generate confusion on behalf of
both employees and employers with regard to their rights and responsibilities
in the event of a dispute.

Consultation

8. This Order will ensure that the dispute resolution framework set out in the
Employment Act 2002 is applied to three new areas. The dispute resolution
framework was developed after lengthy public consultation in 2001.° Further
public consultation was carried out in advance of the Employment Act 2002
(Dispute Resolution) Regulations 2004.

9. This partial RIA is being published as part of a wider, 12-week public
consultation exercise. In addition, the DTl has consulted with a number of
other government organisations including Acas, the Employment Tribunal
Service and the Small Business Service.

Options

Sectors and groups affected

10. All employers involved in a dispute under the aforementioned jurisdictions will
be required to follow a statutory 3-step procedure before reaching an
Employment Tribunal. The original RIA for SDR found that approximately
1.2 million employers and 7.2 million employees would be affected by the
SDR regulations. Of course, only a small proportion of these employers and
employees will be affected by extending the scope of SDR to include new
jurisdictions. The sectors and groups affected by the jurisdictions are explored
in the accompanying RIAs for the regulations (see Annex A).

Options

11.  Option 1. Do nothing. Make no amendment to the scope of SDR, allowing
certain employment rights jurisdictions to be excluded.

3 See Routes to Resolution, 2001 consultation: http://dti.gov.uk/er/individual/resolution.pdf
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12.

Option 2. Amend the SDR. Amend the legislation so that European Public
Limited-Liability Company Regulations 2004; Information and Consultation of
Employees Regulations 2004; and The Occupational and Personal Pension
Schemes (Consultation by Employers) Regulations 2006 are included in the
scope of SDR.

Costs and Benefits

13.

14.

15.

16.

17.

Option 1. Do nothing. There appears to be no reason why the jurisdictions
listed above should be excluded from SDR. The original RIA attached in
Annex B finds that, even using a high cost scenario (e.g. using a higher range
estimate of time spent by managers) the annual recurring costs associated
with implementing SDR is more than offset by the annual recurring

benefits from avoiding an Employment Tribunal. Failure to facilitate an
alternative dispute resolution under the aforementioned jurisdictions will, on
the whole, cost employers more in expensive Employment Tribunal claims
than one-off implementation and recurring costs. Therefore to do nothing
could prevent employers who are involved in certain disputes from following
these procedures.

Furthermore, if the anomaly of their exclusion persists, this could promote
confusion on behalf of employees and employers as to their rights and
responsibilities in the event of a dispute.

Option (2): A full cost benefit analysis has already been conducted for the
impact of Statutory Dispute Resolution procedures The RIA with the full cost
benefit analysis is attached in Annex B.

Costs and benefits were calculated under the assumption that there are 700-
900,000 employment related ‘justiciable events’ each year that could involve
recourse to the law.* This figure was calculated on the assumption that 12-
16% of disputes in the workplace go to Tribunal,® and that there are around
110,000 Tribunal claims per annum. The baseline assumption of 110,000
claims was made assuming an annual number of tribunal claims of 100,000,
plus an additional 10,000 claims for new jurisdictions.®

The assumption of an additional 10,000 claims for new jurisdictions implies
that the costs and benefits described have been calculated on the basis that
each year, approximately 63,000-84,000 justiciable events will occur as a
result of new employment law jurisdictions.’

A ‘justiciable event' is defined as a matter experienced by a respondent which raised legal issues, whether of not it was
recognised by the respondent as being ‘legal’ and whether or not any action taken by the respondent to deal with the
event involved the use of any part of the civil justice system.

For the basis of this assumption, see footnote 4 of the original RIA, attached in Annex B.
Paragraph 72 of the original RIA, Annex B.
Assuming 12-16% of justiciable events lead to Tribunal, see para 18 above.
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18.  This assumption more than covers for the new employment jurisdictions
considered in this RIA. Although it is difficult to predict the number of Tribunal
cases that may arise as a result of a new jurisdiction, we can make
assumptions based on the number of firms affected by the jurisdictions and
the number of persons that might feel a detriment.

19.  The RIA for the Information and Consultation of Employees Regulations 2004
estimates that approximately 6000 — 11,000 companies will choose to engage
in information and consultation (I&C) activity, which itself is voluntary.® Even if
we make the pessimistic assumption that 5 to 7% of representatives
engaged in I&C companies will suffer a detriment, this implies just 300-770
justiciable events occurring.?

20. Predicting the number of justiciable events arising for European Public
Limited-Liability Company representatives and Occupational and Personal
Pension Scheme representatives is less straightforward, as in both cases
take-up was difficult to ascertain.

21. We can take as a proxy the number of cases where a person has claimed to
have suffered a detriment for being any type of employee representative,
which up until 2004 was coded by the ETS. See Table 1 below.

Table 1. Cases accepted by ETS were claimant suffered detriment as an
employee representative

1997/98 1998/99 1999/00 2000/01 2001/02 2002/03 2003/04

No. cases 25 26 50 45 391 341 692
As % of all jurisdictional complaints 0.01 0.01 0.03 0.02 0.25 0.19 0.35
Source: ETS

22. In each year, the number of cases accepted by the ETS constituted less than
one per cent of all jurisdictional complaints that year.

23. Even if we assume that the three new types of employee representatives
created by the new jurisdictions in Option 3 double the number of employment
tribunal cases where an employee felt they had suffered a detriment in
2003/04, then we can assume that approximately 4,300-5,800 justiciable
events may be occurring in the workplace, under these new jurisdictions.™

24. \We can therefore conclude that the assumption of an additional 63,000-
84,000 justiciable events as a result of new jurisdictions more than covers the
costs and benefits associated with the new jurisdictions contained in this RIA.

25.  Therefore this RIA does not calculate any additional costs and benefits
as a result of Option (2), over and above that calculated in the original
RIA and summarised above.

8 http://www.dti.gov.uk/er/emar/inform_consult_ria.pdf
9 Assuming one representative per company. Calculation: (.05-.07)*(6000-11000).
10  Calculation: (692/(0.12-0.16))
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Small Firms Impact Test

26.

27.

A small firms impact test was conducted under the original RIA. It found that
the 2004 Regulations could potentially have a significant effect on small firms.
Therefore, this would be limited insofar as many firms already have dispute
resolution procedures in place. Feedback from stakeholders and the Small
Business Service directly shaped the 2004 Regulations.

Guidance on the dispute resolution procedure has specifically been developed
for small businesses and is available on the Small Business Service website."

Competition assessment

28.

A competition assessment was carried out in the original RIA, and found that
SDR would be unlikely to affect the competitiveness of a particular sector.

Enforcement and sanctions

29.

If employers do not go through the minimum steps required under the new
Regulations, they face the increased chance of Employment Tribunal
proceedings, with their associated risks and costs. Both sides also face
adjustment of any award made by the Tribunal by 10%-50% (up for
employers, down for employees), if they are held responsible for a failure to
make reasonable attempts to follow the statutory procedures. Furthermore, if
employers fail to follow the procedure for dismissing an employee, then there
will be an automatic finding of unfair dismissal at a Tribunal. If employees do
not follow the correct procedure, they may not make subsequent claims to
Employment Tribunal.

Monitoring and review

30.

A review of the SDR procedures is scheduled in Autumn 2006.

Contact point

1M

Any enquiries relating to this Regulatory Impact Assessment should be
addressed to:

Alice Barrs

Employment Relations Directorate
Department of Trade and Industry
1 Victoria Street

London SW1H OET

Tel: 020 7215 5701

Email: alice.barrs@dti.gsi.gov.uk

http://www.businesslink.gov.uk/bdotg/action/layer?r.12=1074207487&r.11=1073858787 &r.s=tI&topicld=1075122891
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ANNEX A:

New Jurisdictions

European Public Limited-Liability Company Employees

31.

32.

33.

34.

The European Public Limited-Liability Regulations came into force in October
2004. The Regulations provide a mechanism for the creation of the European
Company, or Societas Europea, known as the “SE”. The SE is intended to
provide a flexible framework for UK companies and is available to companies
operating in more than one Member State.

In addition, the Regulations allow for employee involvement; information,
consultation and potentially employee participation arrangements in the SE.
Initially, employee involvement arrangements should be negotiated between
the management and employees acting through a Special Negotiating Body
(SNB). Employees are entitled to reasonable time off with pay to perform
their functions as representatives.

Regulation 45 of the Regulations provides that an employee may complain to
a tribunal if he has suffered detrimental treatment. Including regulation 45 to
the Schedules of the 2002 Act will ensure that an employee, who believes
that he has been subjected to detrimental treatment, falling short of
dismissal, will have to follow the Three- Step Procedure.

RIA: http://www.opsi.gov.uk/si/em2004/uksiem_20042326_en.pdf

Information and Consultation Representatives
and Employees

35.

36.

The Information and Consultation of Employees (ICE) Regulations 2004
provide a mechanism for employers to inform and consult employees about
ongoing matters in the workplace. The kind of matters which employees
should be informed and consulted about are very broadly defined, but can
include, for example, strategic decisions about the company and issues which
may affect an employees contract. The Regulations apply to undertakings
where there are 150 or more employees, and will apply to employers with 50
or more employees from April 2008.

The requirement to inform and consult employees is not automatic, and is
triggered either by a formal request from employees for an Information and
Consultation (I1&C) agreement, or by employers choosing to start the process
themselves. The Regulations also provide for the retention of pre-existing
agreements which have workforce support. Where no agreement is reached
following an employee request, certain “standard” provisions for informing
and consulting representatives of employees will apply.
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37.

38.

39.

Any disputes relating to whether an employee has adhered to the process for
obtaining an I&C agreement are dealt with by making a complaint to the
Central Arbitration Committee (CAC). Such complaints are not and will not be
subject to the statutory dispute resolution procedure.

Employees wishing to exercise their rights under the Information and
Consultation of Employees Regulations should not be subjected to any
“detrimental treatment”. For example, an employer should not penalise an
employee for making a complaint to an employment tribunal to enforce an
information and consultation right, or for putting his or her name forward to
stand as an Information and consultation representative. Adding regulation 33
of the ICE Regulations to the Schedules to the 2002 Act, will mean that an
employee who believes that they have been the subject of detrimental
treatment falling short of dismissal, will be required to follow the standard
Three-Step Procedure.

RIA: http://www.dti.gov.uk/er/femar/inform_consult_ria.pdf

Occupational and Personal Pension Schemes
Representatives

40.

41.

42.

The Occupational and Personal Pension Schemes (Consultation by Employers
and Miscellaneous Amendment) Regulations 2006 (the “Pensions
Regulations”) will apply from the 6 April 2006. The Pensions Regulations will
ensure that employers have to consult employees who are active or
prospective scheme members, or their representatives, when they are
planning to make a “listed” i.e. significant change to their pension schemes.
The Regulations will apply to employers with 150 or more employees from
April 2006, and will apply to employers with 50 or more employees from
April 2008.

When a change is proposed, the employer must provide all the affected
employees with key information relating to the change. He must also consult
with the relevant employees or their representative. This could be for
example, a Trade Union Representative, an Information and Consultation
Representative, or someone specifically elected under the Pensions
Regulations for the purpose of the consultation. The consultation process
should last for a minimum of 60 days. The response to the consultation must
then be considered by the person who proposed the change, before a
decision is made.

The Pensions Regulations contain very similar provisions to the Information
and Consultation Regulations. A representative should not suffer any
detrimental treatment as a result of specified conduct in relation to the
consultation process. Nor should an employee be treated detrimentally if they
make a complaint to the Pensions Regulator about the conduct of the
consultation process.
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43.

44.

Regulation 17 and the Schedule to the Pensions Regulations provide
protections for employees of an employer involved in a consultation carried
out under the Pensions Regulations. Adding regulation 17 and the Schedule
to the 2002 Act will mean that an employee who believes that he has been
the subject of detrimental treatment, falling short of dismissal, under the
regulation and Schedule will be required to follow the Three-Step procedure.
Detrimental treatment could be, for example, failure to provide elected
employees representatives with the paid time-off to consider pensions
proposals.

An RIA was produced for the Pensions Bill:

http://mwww.dwp.gov.uk/publications/dwp/2005/occ_pen_schemes/oppscer06.pdf
(at page 35)
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ANNEX B

Full Regulatory Impact
Assessment

Full Regulatory

Impact Assessment
Employment Relations Directorate

Statutory Dispute Resolution Procedures

January 2004
http://www.dti.gov.uk/er

Executive summary

Policy Objectives

1. The statutory dispute resolution procedures should improve the resolution of
workplace disputes. Many firms already have very good dispute resolution
mechanisms in place, but others have inadequate or non-existent procedures.
These Regulations aim to improve this situation by imposing new minimum
standards.

2. By improving standards of dispute resolution in the workplace, these
Regulations should provide means for problems to be raised and discussed in
the workplace, which in turn can be expected to reduce the incidence of
breakdown of the employment relationship due to workplace disputes, and in
some cases remove the need to resort to Employment Tribunals. This implies
significant benefits to employers, employees and the taxpayer.

Costs and benefits

3. The Regulations will involve significant costs to employers by requiring the
introduction and use of the statutory procedures for both disciplinary actions
and employee grievances. There will be also, however, significant benefits to
employers through better employment relations, increased productivity, lower
recruitment costs and fewer Employment Tribunal cases to defend.

4. The Regulations will affect the ability of employees to apply to an
Employment Tribunal, by requiring them, in most circumstances, to participate
in workplace dispute resolution first. However, in the event of violent, abusive
or otherwise unacceptable behaviour of one party, or where it is not practical
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to comply, employees (and employers) are exempt from the requirement to
follow the procedures. Employees should benefit from the increased
likelihood both of maintaining the employment relationship and of avoiding
the need for a Tribunal.

Equity and fairness

5.

The Regulations may have a positive impact on diversity by encouraging
quicker and more flexible solutions to discrimination disputes.

Small firms

6.

The Regulations will disproportionately affect small firms, since small firms
are more likely to have insufficient dispute resolution procedures in place,
than larger firms. Consultation with small firms and small firms organisations
was carried out with the aims of helping limiting the burden on small firms to
what is reasonable and necessary to achieve the aims of the legislation and
of finding ways to help them to set up (where necessary) the requisite
procedures.

Enforcement/incentives

7.

If employers do not go through the minimum steps required under the new
Regulations, they face the increased chance of Employment Tribunal
proceedings, with their associated risks and costs. Both sides also face
adjustment of any award made by the Tribunal by 10%-50% (up for
employers, down for employees), if they are held responsible for a failure to
make reasonable attempts to follow the statutory procedures. Furthermore, if
employers fail to follow the procedure for dismissing an employee, then there
will be an automatic finding of unfair dismissal at a Tribunal. If employees do
not raise grievances in the workplace, they may not make subsequent claims
to Employment Tribunal.

Net effect

8.

10.

Summary tables for costs and benefits can be found in the Summary of costs
and benefits section at the end of this Regulatory Impact Assessment.

The net present value over ten years of the quantified benefits outweighs
that of the quantified costs under all compliance scenarios considered, which
are: 60%, 80% and 100% initial compliance. Where initial compliance is
lower than 100%, it is assumed to rise to 100% after five years. With 80% or
100% initial compliance, quantified benefits will outweigh quantified costs
after three years and with 60% initial compliance, quantified benefits are
likely to outweigh quantified costs after four years.

Once 100% compliance is achieved, quantified recurring annual benefits
are estimated at £99-108 million and quantified recurring annual costs at
£35-48 million.
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11.

12.

13.

The annual recurring benefits are made up of a £68-74 million saving to
employers from having fewer Employment Tribunals claims to defend, and a
£31-34 million saving to the taxpayer from administering fewer Employment
Tribunal claims. The annual recurring policy cost is the £35-48 million cost to
employers of using the statutory procedures.

There are unquantified benefits such as better employment relations, which
will have a positive impact on productivity and retention of staff, implying
lower recruitment costs. Benefits to individuals arise from solving
employment disputes: this can lead to a better working environment, lower
stress and jobs retained that might have been lost; and further benefits to
individuals arise from avoiding Employment Tribunals and the stress, cost and
diminished employment prospects they entail.

There are also unquantified costs, such as the time cost of a companion
where the right to be accompanied is used and the increased cost to the
Employment Tribunal Service through extra time needed to sift cases.

Background and policy objective

1.

The statutory dispute resolution procedures should improve the resolution of
workplace disputes. Whilst many employers use sophisticated dispute
resolution mechanisms, a large number of firms have inadequate or non-
existent procedures, or indeed do not use the procedures they have in place.

The statutory procedures will set a new minimum standard framework for
resolving disciplinary and grievance issues in the workplace. Using internal
procedures that conform to the defined minimum standards, disputes will be
identified and discussed in the workplace. This approach improves the chance
that flexible solutions can be found before the breakdown of the employment
relationship (which leaves the employee out of work and the employer having
to recruit new staff),

These Regulations will apply to all employers and employees. They will affect
a wide range of employment rights disputes, including those about
discrimination, unfair dismissal, working time and some collective rights (see
Schedules 3, 4 and 5 of the 2002 Employment Act for more details).

The current system of dispute resolution often works very differently. Some
employers do not have or do not consistently apply adequate disciplinary
procedures, and many employees are unwilling to raise grievances in the
workplace. Thus, an employee’s only opportunity to raise a problem may be
through an Employment Tribunal claim, and it is not uncommon for an
employer to become aware of a workplace dispute only when summoned to
appear before an Employment Tribunal. This is clearly an unsatisfactory
solution for all parties concerned.
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Risk assessment

5.

The Regulations seek to mitigate risks both to employers and to employees:

e the risk of employers being drawn into costly Employment Tribunals
without any initial opportunity to attempt to resolve the dispute within the
workplace: it is estimated that defending a Tribunal claim costs an average
of £2000 to employers.’

e The risk of individuals being required to pursue Employment Tribunal cases
(with the stresses and negative effect on future employment prospects
associated therewith) over grievances that were not explored through
formal procedures in the workplace, where they could perhaps have been
resolved to the parties’ mutual satisfaction.

e The risk of using the Employment Tribunal system as a place of first
resort, rather than only as the last resort for disputes once it is clear they
cannot be settled without litigation. Using it as a place of first resort
reduces the system'’s speed and efficiency to deal with problems that do
require legal determination.

Options

6.

Given the main policy objective of producing a significant improvement in
workplace dispute resolution, four options were considered at the time of the
Employment Bill which became the Employment Act 2003:

Option 1. Doing nothing.

Option 2. Advertising the existing Acas code of practice for workplace
dispute resolution and raising awareness of the benefits of
successful procedures.

Option 3. Introducing statutory minimum procedures for workplace dispute
resolution requiring written statement(s) and meeting(s) between
the disputing parties.

Option 4. Introducing statutory minimum procedures as in Option 3 with the
addition of required mediation.

Options 1 and 2 were discounted, because they would be less likely to
achieve the policy objective of significant improvement in workplace dispute
resolution. The existing code of practice has already been widely
disseminated; so further advertising could only have a marginal impact.
Options 1 and 2 would perpetuate the situation where many workplaces are
without disciplinary and grievance procedures. Option 4 was not pursued
since mediation would impose additional costs, may not be suitable for all

1 Estimate bases on Survey of Employment Tribunal Applications (SETA) 1998
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parties and could simply delay justice. Option 3 is expected to achieve the
policy objective more effectively than Option 4. Option 3 was therefore
decide upon and will be implemented through these Regulations.

Key assumptions

7.

In order to analyse the costs and benefits of the Regulations, assumptions
had to be made on:

1. The annual number of employment-related disputes with legal
implications: 700,000 to 900,000 — see footnote 4.

2. The proportion of these disputes which will be exempt from the
procedures and the proportion where no action is taken: 5% and 19%
respectively — see footnotes 5 and 6.

3. The proportions of firms in different size categories which currently have
satisfactory, unsatisfactory or no procedures: see Table 4 in Annex 2.

4. The management time required to introduce the procedures: see Table 6
in Annex 2.

5. The proportions of disputes going through the procedures, which will use
the two-step and three-step procedures: 85% and 15% respectively — see
footnote 47 in Annex 2.

6. The proportions of disputes coming from workplaces which currently
have satisfactory, unsatisfactory or no procedures: 50%, 30% and 20%
respectively.

7. The management and employee time required to use the procedures: see
Tables 8 and 9 in Annex 2.

8. The likelihood of Tribunal claims when procedures are or are not in place:
10-13% and 18-23% respectively.

9. Of those disputes where action is taken, but an Employment Tribunal
claim is not made, the proportion currently solved using workplace dispute
resolution procedures: 50%.

These assumptions and their sources are all detailed below in the main text
and the annexes. To summarise, assumptions for 1, 2, 5 and 8 were based on
survey evidence. Assumptions for 3 for the larger firms were also based on
survey evidence. For assumptions for 4, 6, 7 and 9, attempts have been
made to make reasonable estimates, taking into account responses from
consultation where appropriate. The assumptions were checked for internal
consistency.
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Numbers affected

10.

The Regulations will have the following effects:

e All employers will have to ensure that a satisfactory three-step procedure
is in place. This affects up to 1.2 million employers.?

e It is estimated that up to 7.2 million employees will be affected by these
Regulations.?

e Those employers and employees who are involved in a dispute will, in
most cases, have to follow the procedures. A ‘justiciable event’ is defined
by Genn, Paths to Justice, 1998 as a matter experienced by a respondent
which raised legal issues, whether or not it was recognised by the
respondent as being ‘legal’ and whether or not any action taken by the
respondent to deal with the event involved the use of any part of the civil
justice system. These employment events can include: dismissal, changes
to terms or conditions of employment, harassment or discrimination,
unauthorised deductions from wages and non-payment of the National
Minimum Wage.

e \We estimate that there are between 700,000 and 900,000 employment-
related ‘justiciable events’ each year.* These numbers will of course
increase as new employment rights are introduced.

e In some instances, individuals with a potential dispute against their
employer will decide not to take any action. It is estimated that this occurs
in 19% of cases where disputes arise,® and that 5% of disputes will be
exempt from following the procedures.® This means that the total
population of disputes to which these Regulations apply is between
532,000 and 684,000 disputes. For the purposes of the RIA, we assume
that the total number of disputes occurring each year is constant.

Small Business Service statistics (SBS) 2002: 1,226,070 businesses employed at least one person in 2002.

Calculation based on SBS statistics 2001,2002 and assumptions in Table 4 in Annex 2: number of employees working
for firms with inadequate or non-existent dispute resolution procedures.

Based on the Legal Services Research Centre (LSRC) Periodic Survey, first findings published 2003, it is estimated that
2.94 million serious employment problems, which might have involved recourse to law, occurred in the three-and-a-half
years from January 1998. Over this period, there were about 374,000 Employment Tribunal claims. Over this period,

that equates to about 12.7% of disputes going to Tribunal. Over the last three years there were about 110,000 Tribunal
claims per annum. Applying the same ratio would imply a slightly higher annual level (853,000 compared to 829,000) of
justiciable disputes in the last three years. However, it is equally possible that the proportion of disputes going to Tribunal
has increased since the study period with the number of justiciable disputes remaining broadly constant (in which case
around 13.3% of disputes go to Tribunal). Genn, Paths to Justice, 1998, suggests about 14.6% of disputes going to
Tribunal over the period 1992-7. Given these uncertainties, the current proportion of disputes going to Tribunal is taken
to be 12-16%, which gives an annual number of disputes of 687,500-916,000, rounded to 700,000-900,000.

Based on the LSRC Periodic Survey. 19% of people experiencing justiciable problems at work took no action to resolve
the problem. The individual takes no action and procedures to resolve the dispute are not required.

Analysis of evidence from Paths to Justice suggests a possible range of between 1% and 14%. We have opted for a
conservative middle of the range of 5%. We use incidents of harassment at work as a proxy of circumstances that
would lead to exemption. 14% represents those suffering employment-related problems who had experienced
harassment at work. 1% represents the proportion of employees who experienced employment-related problems
and did not do anything about it because they were too scared.
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Equity and fairness

11.

The proposed Regulations are unlikely to have a significant impact on
diversity. However, a number of positive and negative factors exist, which are
explored below.

All employees

12.

It should be noted that the admissibility provisions will affect the way
employees’ Employment Tribunal claims are dealt with, in that the
admissibility of a claim, and award level at Tribunal if the claim is successful,
will depend on their having followed the procedures. However, this will be
balanced by the proviso that parties need not follow the procedures if to do
so would lead one of them to suffer bullying, intimidation and other
unacceptable conduct; this will provide additional protection for those being
harassed. Also, extensions to existing time limits will apply to allow the
completion of grievance procedures before Tribunal claims are lodged. Lack of
awareness should hopefully not be a significant problem because of the initial
guidance and advice campaign, and the ongoing guidance and advice of Acas.

Diversity and effects on particular groups of employees

13.

14.

15.

7

The Regulations may have a positive impact on diversity, in that the statutory
dispute resolution procedures will encourage more flexible and timely
solutions to discrimination grievances.

Evidence from Employment Tribunal claimants (see Table 1 below) shows that
they are a good representation of the diversity existing in the working
population, with regard to age and ethnicity, and fairly good with regard to sex.

2.8% of Employment Tribunal claims in the financial year 2002/3 were in
disability jurisdictions as defined by the Disability Discrimination Act 1995,
which is an indication (but an underestimate, because not all claims made by
disabled people are about disability discrimination) of the proportion of
claimants who are disabled. 11% of GB employees aged 16-plus are disabled
by the definition of the aforementioned Act.” This evidence weakly suggests
that the disabled are not over-represented, at least not substantially, in the
population of Tribunal claimants. There is no available data yet on the sexual
orientation and religion/belief of Tribunal claimants; these characteristics relate
to new anti-discrimination regulations that came into force only on the 1st and
2nd December 2003. The evidence above and in Table 1 would imply that as
a whole, the effect of the Regulations should be spread fairly evenly over the
working population.

Labour Force Survey, September to November 2002.
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Table 1: Demographic comparison between Employment Tribunal claimants
and GB employees

Employment Tribunal claimants GB employees aged 16+

Age

Median age 42 37
Mean age 41 38
Sex

Men 60% 53%
Women 40% 47%
Race

Asian 3% 2%
Black 2% 2%
White 93% 95%

Source: ET claimants: Survey of Employment Tribunal Applications (SETA) 1998. GB Employees: Labour Force Survey
(LFS) — spring 1998.

16. However, these Regulations will affect all those involved in employment-
related disputes, not just Employment Tribunal claimants; so the above
evidence is not conclusive as to their effects on particular groups of
employees. There is weak indicative evidence that the ‘marginalised’
members of society (who are those more likely to be discriminated against),
are more likely to face employment-related disputes.® This would suggest
‘marginalised’ groups will be disproportionately impacted upon by these
Regulations. However, ‘'marginalised’ people are perhaps more likely to be
engaged as non-employee workers, rather than as employees, and the new
procedures do not apply in respect of non-employee workers.

17.  Nevertheless, it is possible that the ‘marginalised” members of society face a
disproportionate number of the employment-related disputes of employees,
in which case they will be disproportionately affected by the new
Regulations.

18. In any case, there is no evidence to suggest that workplace dispute
resolution procedures produce less favourable outcomes than Employment
Tribunal cases for those groups of employees who tend to be discriminated
against. Employees will still be able to take their grievances to Employment
Tribunals if workplace procedures fail to resolve them, so these Regulations
should not have a negative impact on such employees. To sum up, even if
‘marginalised’/disadvantaged employees are going to be disproportionately
affected, they should not be negatively affected by the Regulations.

8 LSRC Periodic Survey included an institutional survey of people living in temporary accommodation (hence the more
marginalised members of society). In this group around 15% suffered an employment-related justiciable problem,
compared to around 6% in the main survey (a random sample of the general population).
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Sensitivity analysis

19.

In the following sections, benefits and costs of the introduction of this
legislation are listed and measured (where possible). In order to come up with
some estimates of these, certain levels of compliance with the legislation
must be assumed. This Regulatory Impact Assessment estimates the costs
and benefits based on three assumed initial compliance rates of 60%, 80%
and 100%. When only partial initial compliance is assumed (i.e. 60% and
80%), we assume full compliance (100%) will be achieved after five years. If
employers fail to comply with these requirements, the costs of implementing
and using procedures will be reduced, as will the benefits from reduced
Employment Tribunal claims to employers, individuals and taxpayers.

Benefits

20.

More employment disputes should be solved, benefiting employers and
employees alike, through lower stress, increased productivity and increased
job satisfaction.

Better employment relations and its impact on productivity

21.

22.

23.

24,

9
10

Employment disputes can give rise to tensions at the workplace and damage
wider management-employee relations. This may impact adversely on the
productivity of the business.

There is evidence of a positive relationship between having formal disciplinary
and grievance procedures in place and having good workplace well-being
measures, such as the number of dismissals and voluntary resignations.®
Measures that improve workplace well-being may have beneficial effects on
economic performance in the long term.

Furthermore, there is indirect evidence that points to a likely positive
relationship between having formal disciplinary and grievance procedures and
above-average labour productivity. Data shows that 62% of workplaces
following a certain number of high commitment management practices (one
of which is having formal grievance and disciplinary procedures in place),
reported above-average labour productivity.™

Whilst the evidence mentioned above suggests a positive impact from
better employment relations on productivity, the data is not conclusive on
the potential size of the effect. For this reason we do not attempt to quantify
this benefit.

Cully M., Woodland S., O'Reilly A. and Dix G., Britain at Work, Routledge 1999.
Cully M., Woodland S., O'Reilly A. and Dix G, Britain at Work, Routledge 1999.
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Less damage to individuals’ employment prospects

25.  Making an Employment Tribunal claim can damage the future job prospects of
the individual (as well as leading to increased stress). 44% of those making a
Tribunal claim report lower status employment, 51% had lower paid
employment and 24% are unemployed following a claim.™

26.  Solving more disputes in the workplace should allow more employees to stay
in post. Therefore, they will retain these higher paid, higher status jobs, and
their employment prospects will not be damaged.

Fewer Employment Tribunal claims

27. The Regulations aim to improve dispute resolution within the workplace,
through encouraging both parties to use formal procedures. This in turn
reduces the likelihood of disputes reaching an Employment Tribunal.
Significant numbers of Tribunal cases involve disputes that have not been first
explored through workplace procedures. A reduction in Tribunal claims will
bring benefits to those individuals who still go to Tribunal, by allowing their
cases to be determined more quickly.

28. Employer survey evidence from 1998" showed that in about 37% of cases
which went to Employment Tribunal there was no meeting between the
parties, no use of a written procedure and no other attempt made to resolve
the dispute. If an attempt is made to solve these disputes in the workplace
first, some are of them are likely to be solved and hence the number of
Tribunal claims should go down.

29.  We assume a reduction of about 31-34% of the assumed annual number
of claims of 110,000, which is 34,000 to 37,000 fewer Employment Tribunals
per year. This gives a new annual number of claims of 73,000 to 76,000. See
Annex 1 for details.

30. Assuming an initial compliance of 60% we would expect the initial number of
Employment Tribunals to be around 97,000 (all else equal), a reduction of
about 12%. The number would decrease gradually to 73-76,000 after five
years (all else equal), as the level of compliance increases gradually to 100%
over the same time period. See Annex 1 for details.

31.  Finally, assuming initial compliance of 80%, the expected initial number of
Employment Tribunals would be around 85,000-87,000, a reduction of around
21-23% gradually easing to 73,000-76,000 over five years (all else equal). It is
expected that there would be a lag of perhaps a year from when the
procedures are fully implemented. See Annex 1 for details.

11 SETA 1998.
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Reduced costs to employers of defending Employment
Tribunal claims

32. An Employment Tribunal claim costs an employer £2,000 on average in
management time and legal fees.” The cost will vary substantially from firm
to firm and upon the outcome and type of the case. Many claims that are
settled or withdrawn at an early stage will cost the respondent very little.
Some cases that go to a hearing are very expensive. This cost estimate does
not include the cost of awards made to successful claimants. On this basis a
reduction of 34,000-37,000 claims will produce annual cost savings of £68-74
million for employers.

33.  This amount would be lower for the cases in which only partial compliance is
assumed, until they achieve full compliance. When an initial 60% compliance
Is assumed (13,000 first-year reduction in the number of claims) savings to
employers would amount to £26 million, increasing to £68-74 million after
five years. If 80% initial compliance were assumed (23-25,000 first-year
reduction in the number of claims), initial savings to employers would amount
to £46-50 million.

Lower recruitment costs

34. Using the dispute resolution procedures in the workplace should reduce the
number of cases where the employment relationship breaks down and the
employee leaves the firm. The average saving to the employer per employee
retained is £3,900." The order of magnitude of these savings across all
employers is likely to be in the tens of millions.™

Savings to the taxpayer

35.  Areduction in Employment Tribunal claims reduces the costs of running the
Employment Tribunal System. It is estimated that it costs on average £910 to
process each claim."™ A 34,000-37,000 annual reduction in the number of
claims would save the taxpayer around £31-34 million per year.

36. Lower compliance rates will generate correspondingly lower cost savings.
When an initial 60% compliance is assumed, savings to the taxpayer would
amount to around £12 million for the first year, going up to £31-34 million
after five years. If 80% initial compliance were assumed, savings to the
taxpayer would amount to around £21-23 million for the first year.

12 Estimate based on SETA 1998.

13 Average derived from Chartered Institute of Personnel and Development (CIPD) Labour Turnover Surveys
2001,2002, 2003.

14 SETA 1998 suggests just 3% of people taking a complaint to Employment Tribunal keep their job afterwards. If 20-30%
keep there job following use of workplace dispute resolution procedures, this suggests an illustrative calculation of
recruitment cost savings: [0.17 to 0.27] x £3900 x [34,000 to 37,000] = £23 to 39 million rounded to 2 significant figures.

15 Sources: the ETS Annual Report and Accounts 2002/3 and Acas.
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Costs

Costs of introducing statutory dispute resolution procedures

37.

38.

39.

40.

41.

The Regulations will involve one-off ‘adjustment’ costs to all businesses
(implementation costs). Annex 2 provides further details on the cost
calculations. The adjustment costs represent time taken for businesses to
familiarise themselves with the basic procedures model and, for those

who already have procedures, checking that their existing procedures comply.
To estimate the costs we used two scenarios. Firms with satisfactory
procedures already in place will, on average, spend 30 minutes to check
whether the procedures meet the statutory standard. This will vary from a
phone call between a manager and a personnel officer who knows about the
procedures (especially in large firms) to cases where some time is spent on
establishing compliance.

The differences between the high- and low-cost scenarios regard the amount
of management time spent by firms with non-existent or inadequate
procedures. Firms with existing procedures that fall short of the minimum
level are assumed to spend on average one hour in the low-cost scenario,
and two hours in the high-cost scenario on adjusting their procedures. We
assume that managers in firms with no procedures will need an average of
two hours in the low-cost scenario and four hours in the high-cost scenario to
collect the relevant information and to set up procedures. The actual amount
of time spent by individual employers may differ from these averages,
although the assumptions are reasonable if the employer can access the
standardised forms and support material that will be provided by the
Department of Trade and Industry (DTI)/Acas. We consider the high-cost
scenario to be more realistic than the low-cost scenario.

The cost for a firm with no procedures already in place is estimated at around
£99, for a firm with unsatisfactory procedures at around £50 and for a firm
with already satisfactory procedures at around £12. The total one-off
implementation costs are estimated to be £39-73 million (see Annex 2 for
details).

If only partial initial compliance is assumed (i.e. either 60% or 80%), the one-
off cost would be spread over five years, until full compliance is achieved.
The first-year cost would be £23-44 million in the event of 60% compliance
and £31-58 million in the event of 80% compliance (see Annex 2 for details).

A publicity campaign will be launched prior to the introduction of the
Regulations. This will increase awareness among employers and employees
so that procedures will be more widely adopted and therefore the associated
benefits felt in a relatively short time. The publicity campaign will have a non-
recurring cost of up to £2 million.
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Costs of using statutory dispute resolution procedures

42.

43.

44.

45.

46.

47.

48.

16
17
18

Employers will face recurring costs in complying with the Regulations,
through following the statutory procedures. Previously, these disputes were
either not handled at all or were dealt with using sub-standard procedures.
The cost of applying the procedures is associated with the absorption of
management and employee time. Annex 2 discusses these calculations in
more detail.

As before, we assume a low-cost and a high-cost scenario for those
employers who do not already have procedures in place. The difference
between the two is in the written stages of the procedures. Writing the
complaint or response is assumed to take two hours in the high-cost scenario
and one hour in the low-cost scenario. Table 8 in Annex 2 details the other
assumptions on management and employee time required.

The average cost to employers who currently have no procedures in place, of
using the three-step procedure is £199 in the high-cost scenario and £179 in
the low-cost scenario. This compares with an average additional cost of £119
for a three-step procedure where some form of inadequate procedure is used
at present.

The average cost of the two-step procedure is £72 and £104 in the low- and
high- scenarios respectively for firms with no procedures currently in place.
This compares with an average additional cost of £60 for the two-step where
some form of insufficient procedure is used at present.

There will be no additional cost for firms with satisfactory procedures in place
already for using either set of procedures. The total annual costs come to
£35-48 million (see Annex 2 for more details).

If only partial initial compliance is assumed (i.e. either 60% or 80%), initial
annual costs would be £21-29 million' and £28-38 million' respectively.
These levels of initial costs would gradually increase up to £35-48 million per
year after five years, and thereafter, when full compliance would be achieved.

There will be extra costs incurred when the employee chooses to use his or
her right to be accompanied at the hearing(s) with the employer. If the
companion works for the same employer, then the extra cost will be to the
employer, but if the companion is employed by a Trade union, then the cost
will be to the Trade union. These costs have not been quantified, because we
have no basis for how often the right to be accompanied is used. The order
of magnitude is expected to be £1-10 million.™®

Calculated as [£34.9-47.9 million] x 0.6 = £21-29 million rounded to nearest million.
Calculated as [£34.9-47.9 million] x 0.8 = £28-38 million rounded to nearest million.

For illustration, if we value companion time at £14.90 (New Earnings Survey (NES) 2003 average earnings: £11.46,
multiplied by 1.3 to take account of non-wage costs), assume they spend an hour on each meeting and are used in 25%
of the 266,000 to 342,000 disputes (see Annex 2) each involving two more meetings as a result of the new Regulations
(the average will be less than two, but two used for simplicity), then the extra costs would amount to £2.0-2.5 million.
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49.

There may also be increased costs to the Employment Tribunal Service from
extra time needed to sift cases. These costs are explored in the Regulatory
Impact Assessment accompanying the Employment Tribunal procedures’ that
are due to come into force at the same time as the dispute resolution
procedures (October 2004).

Impact on small firms

50.

51.

52.

Small firms are likely to be over-represented in those affected by these new
Regulations. It is estimated that small businesses (with 1-19 employees)
represent 820,000, or 98% of the 840,000 companies which currently have
sub-standard or no procedures at all (see Annex 2). They form 92% of the
total number of firms (with at least one employee) in Great Britain®. Therefore
the cost of adopting dispute resolution procedures will affect small firms
disproportionately. The Small Firms Impact Test (see Annex 3) explores how
the Regulations may impinge on this particular group and explores mitigation
strategies for this group.

Many small businesses do not have a specialised personnel function and
therefore lack staff who deal with human resources issues on a day-to-day
basis. Businesses with small numbers of employees are also likely to see
certain employment situations occur very infrequently (e.g. parental leave
following an adoption). This combination of a lack of specialised personnel
and infrequent exposure to employment rights issues may contribute to a
greater incidence of disputes in small firms.

As discussed in the consultation document, DTl recognises the need for user-
friendly guidance and standard forms to reduce the implementation costs,
particularly for small firms.

Competition assessment

53.

54.

19
20
21

This legislation will apply to all firms. It is unlikely to affect the
competitiveness of any particular sector. It is designed to reduce the cost of
dealing with disputes in the workplace for both employers and employees.
We believe it will also improve the workings of the labour market.

Individuals can face both short- and long-run costs from making Tribunal
claims. A quarter of all Employment Tribunals claimants are unemployed
subsequent to the case?'. The introduction of statutory dispute resolution
procedures, by reducing the number of Employment Tribunal claims, may
have a positive impact on labour participation rates.

Available at http://www.dti.gov.uk/er/individual/etregs_ria.pdf
Small Business Service 2002.
SETA 1998.
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55.

Employment disputes may lead to skilled-labour job resignations for reasons
other than professional or career development. By improving dispute
resolution within the workplace, this legislation may enhance the match
between skills required at work and the skills workers have.

Enforcement and sanctions

56.

57.

58.

59.

22
23

24

The Regulations will establish rights and responsibilities for both employers
and employees in terms of how they resolve disputes at work.

Employers will need to consider the costs of introducing and using the
statutory procedures — the cost of introducing the procedures is estimated to
be £12-99 on average, and £179-199 each time it is involved in a standard
(where the three-step procedure will apply) workplace dispute (see Annex 2).
These figures will vary considerably between firms. These costs will need to
be weighed up against the possible costs of defending a Tribunal case,
estimated to be £2,000 on average.” Dismissals that do not use the statutory
procedures will be automatically unfair. In addition, if the employer has not
fully completed the statutory procedures, any awards to the claimant can be
increased by 10%-50%. Taking the median award of around £3200 as an
example, this would be increased by £320-1600.%

In most cases, it is probable that the employment relationship will break
down irreparably when a dispute is handled via an Employment Tribunal as
opposed to the use of workplace procedures. Replacing an employee is
estimated to involve an average cost of £3,900, again with wide variation®.

Equally, employees have an incentive to use the statutory procedures
because this approach is more likely to solve the dispute and preserve the
employment relationship. Not following the procedures may affect the
admissibility of their case and, if it is admissible, level of award at
Employment Tribunal: a £3200 award could be reduced by £320-1600. In
addition, employees will avoid the stress and negative impact on future
employment prospects associated with going to a Tribunal.

Estimate based on SETA 1998.

The Employment Act 2002 established that in the event that either party in the dispute failed to use the statutory
procedures, any subsequent award would be varied by between 10% - 50%, i.e. if an employer failed to use the
statutory procedures, any subsequent award to the claimant could be increased by 10%-50%. The median award in
cases with unfair dismissal jurisdictions was £3,225 in 2002/03 (Source: Employment Tribunal Service Annual Report).
If procedures were not followed this would therefore increase the average costs of a Tribunal where the claimant is
successful by up to about £1,600. This includes a possible increase in the award if the employer has not issued a written
statement or the statement is incomplete or inaccurate.

Chartered Institute of Personnel and Development, Labour Turnover Surveys, average of last three years, 2001-3: £3,899.
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Monitoring and review

60.

61.

The Employment Tribunal Service will be able to monitor the number of cases
where failure to comply with the procedural requirements becomes an issue,
including the number of cases where awards are adjusted because of
procedural failings. The overall volume of Tribunal claims will also be an
indicator of effectiveness.

The next Workplace Employment Relations Survey (WERS) will be in the field
in 2004. This will look at the incidence of dispute resolution procedures at
present and will act as a benchmark for the policy. The Survey of
Employment Tribunal Applications (SETA) 2003 will likewise give a pre-
Regulations benchmark and includes questions on the demographics of
Employment Tribunal claimants and their use of procedures. The DTl intends
to carry out further WERS and SETAs, to which the findings of WERS 2004
and SETA 2003 can be compared.

Consultation

62.

63.

64.

65.

66.

25
26

These Regulations are based on the dispute resolution framework set out in
Employment Act 2002. This legislation was developed after public
consultation during 2001.%®

The proposed Regulations have been developed with input from a wide range
of external stakeholders. An Advisory Group was formed, with representation
from small firms associations, trade organizations, trade unions and other key
agencies. These groups participated in a pre-consultation phase — views
received at that stage have been fully considered and taken into account in
finalising the Regulations.

The DTI has consulted a number of other government organisations, including
Acas, the Employment Tribunal Service and all Government Ministerial
Departments.

The Government has, in addition, tested its policy plans at the ‘grass-roots’
level. Focus groups have been held with small firms, large businesses, trade
union legal specialists, and Acas advisers and conciliators.

The DTI held a 16-week public consultation on the draft Regulations, between
9 July and 29 October 2003%. 203 responses were received from
respondents with a wide spectrum of viewpoints. More detail on this
consultation can be found in the Government's Response to the Consultation,
published on 20th January 2004.

See Routes to Resolution, 2001 consultation: http://www.dti.gov.uk/er/individual/resolution.pdf.
See the consultation document: http://www.dti.gov.uk/er/individual/dis_res_consdoc.htm.
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Summary of costs and benefits

67. The table below summarises both quantified and unquantified costs and
benefits (expressed in 2002/03 prices) once 100% compliance has been
achieved. When quantifying benefits and costs we have also used different
levels of initial compliance below 100% (i.e. 60% and 80%) in order to assess
its impact on costs and benefits. A table with the results can be found in
Annex 2.

Table 2: Quantified and unquantified costs and benefits

Annual benefits Annual costs One-off costs
To employers ® Better employment #® Annual recurring policy ® Implementation costs =
relations with positive costs of using statutory £39-£73 million
impact on productivity procedures = £35-48

million, plus time cost of
companion where right to
be accompanied used (cost
® Reduced costs from 34,000- may sometimes be to a

37,000 fewer Tribunal Trade union)

claims per annum = £68-

74 million

e Keeping skilled staff

® Lower recruitment costs

To individuals @ More employment disputes
solved

® Improved employment
prospects

® Reduced stress and costs
from 34,000-37,000 fewer
Tribunal claims per annum

To the taxpayer @ Savings from fewer Tribunal @ Increased costs to the ® £2 million for a publicity
claims = £31-34 million Employment Tribunal campaign prior to the
Service for extra time Regulations coming
needed to sift cases into force

All costs and benefits quoted to 2 significant figures

68. It is likely that initial costs will outweigh initial benefits. Using net present
value analysis, with 100% or 80% initial compliance total quantified benefits
are likely to outweigh total quantified costs by the third year, and with 60%
initial compliance, total quantified benefits are likely to outweigh total
quantified costs by the fourth year.

69. The table below shows the net present value (NPV# of costs and benefits
over 10 years, both recurring and one-off, in each compliance scenario.
Where initial compliance is less than 100% it is assumed to rise to 100%

27  Net present value is a standard tool in economic appraisals to value future returns. It takes into account that
future returns are worth less than returns today. This is captured in the discount rate applied to future returns.
The above calculations are based on a discount rate suggested by the Treasury Green Book of 3.5%.
See http://www.hm-treasury.gov.uk/economic_data_and_tools/greenbook/data_greenbook_index.cfm.
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after five years. The table below assumes the high-cost scenarios for both
one-off implementation costs and recurring costs to employers.

Table 3: Net present value of quantified costs and benefits with varying
compliance rates over ten years

60% initial compliance 80% initial compliance 100% initial compliance
NPV benefits NPV costs NPV benefits NPV costs NPV benefits NPV costs
£697-754m £355-436m £751-838m £379-460m £847-922m £405-485m

Using high-cost scenario

70.  As can be seen from Table 3, over ten years quantified benefits outweigh
qguantified costs under any compliance scenario. This should be considered in
conjunction with the unquantified costs and benefits shown in Table 2.

Declaration

| have read the Regulatory Impact Assessment and | am satisfied that the
benefits justify the costs.

Gerry Sutcliffe, Parliamentary Under-Secretary of State, Department of Trade
and Industry

Contact point

71.  Any comments on this Regulatory Impact Assessment should be addressed
to:

Ben Marriott

Employment Relations Directorate
Department of Trade and Industry

1 Victoria Street

London SW1H OET

Tel: 020 7215 5975

Email: benjamin.marriott@dti.gsi.gov.uk
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ANNEX 1:

Estimating the effect on
Employment Tribunal claims

Flowchart showing main assumptions on employment dispute and Tribunal numbers:

72.

73.

700,000-900,000
Justiciable employment disputes
per year

133,000-171,000 567,000-729,000

No action taken Contact with other side
and/or Employment
Tribunal application

228,500-309,500 110,000 228,500-309,500
Solved using workplace Employment Tribunal Settled some
dispute resolution applications other way
procedures
| |
68,200 33,000 8,800
No workplace Workplace Workplace
procedure procedure procedure not
was followed fully followed fully followed

Taking the underlying trend level of Employment Tribunal claims as 100,000 a
year, and adding 10,000 for new jurisdictions (an average: initial 6,000 later
rising to 14,000) gives us a basis of 110,000 claims a year. This implies that
about 590,000 to 790,000% disputes were resolved in some other way,
including those where the employee did not contact their employer or make a
Tribunal claim (disputes where no action was taken are estimated to be about
133,000 to 171,000%).

Employer survey evidence from 1998%* suggested that 48% of Employment
Tribunal claims come from workplaces with no written procedures, 14% from
workplaces with written procedures that had not been used and 7% from
workplaces where written procedures had been only part used, leaving just
30% of claims where a written procedure had been followed all the way
through. Among the Tribunal claims, it can be assumed that 30% (33,000)

28 Calculated as (700,000 to 900,000) — 110,000.
29 Calculated as 19% (see footnote 4) x [700,000 to 900,000] = 133,000 to 171,000.

30 SETA 1998

43



74.

75.

76.

77.

31
32
33
34
35

36
37

38

39

arose even with full procedures being followed, and that 62% (68,200) had
followed no procedure at all (i.e. 48% with no written procedure plus 14%
with written procedures that had not been followed).

It is assumed that 50% of disputes where action was taken but there was no
resort to an Employment Tribunal (i.e. there was contact with the other side
only) were settled using workplace dispute resolution procedures.® This
implies that 228,500 to 309,500 disputes® are solved in the workplace. This in
turn implies that when action is taken and dispute resolution procedures are
used, 10-13%* of these disputes will result in a Tribunal claim. However,
when action is taken and procedures are not used, 18-23%* of disputes can
be expected to lead to a Tribunal claim.

Assuming full compliance (100%), and five per cent of disputes being exempt
from the procedures®, we would expect approximately 10-13% of the 76 %
of justiciable employment disputes which will go through the procedures, to
lead to an Employment Tribunal. We would expect approximately 18-23% of
the 5% of justiciable employment disputes that are exempt from the
procedures to lead to a Tribunal. This implies the number of Tribunals will be
around 74,000-75,000% (all else equal) from the year after the legislation
comes into force. This is a reduction of 35,000-36,000. We assume a range of
73,000-76,000 Employment Tribunals per year; that is a reduction of about 31-
34% of the assumed annual number of claims of 110,000.

Assuming an initial compliance of 60% we would expect the initial number of
Employment Tribunals to be around 97,000% (all else equal), a reduction of
about 12%. The number would decrease gradually to 73,000-76,000 after five
years (all else equal), as the level of compliance increases gradually to 100%
over the same time period.

Finally, assuming initial compliance of 80%, the expected initial number of
Employment Tribunals would be around 85,000-87,000%, a reduction of around
21-23% gradually easing to 73,000-76,000 over five years (all else equal).

There is no direct evidence on this, but this assumption seems consistent with other assumptions based on WERS98.
Calculated as ([590,000 to 790,000] — [133,000 to 171,000]) x 0.5 = 228,500 to 309,500.

Calculated as 33,000 / ([228,500 to 309,500] + 33,000) = 9.64% to 12.62% rounded to two decimal places.

Calculated as 68,200 / ([228,500 to 309,500] + 68,200) = 18.06% to 22.99% rounded to two decimal places.

Analysis of evidence from Paths to Justice suggests a possible range of between 1% and 14%. We have opted for a
conservative middle of the range of 5%. We use incidents of harassment at work as a proxy of circumstances that
would lead to exemption. 14% represents those suffering employment-related problems who had experienced
harassment at work. 1% represents the proportion of employees who experienced employment-related problems and
did not do anything about it because they were too scared.

Calculated as 100% minus 19% where no action taken minus 5% which are exempt from following procedures.

Range derived as [9.64% x 76% x 900,000 + 18.06% x 5% x 900,000] to [12.62% x 76% x 700,000 + 22.99% x 5%

x 700,000] @ 74,065 to 75,185 rounded to 74,000 to 75,000.

Calculated as: [(9.64% x 0.6 + 18.06% x 0.4) x 76% x 900,000 + 5% x 18.06% x 900,000] to [(12.62% x 0.6 + 22.99%
x 0.4) x 76% x 700,000 + 5% x 22.99% x 700,000] @ 97,102 to 97,252 for the initial year, rounded to 97,000. To be
consistent with a final range of 73,000-76,000, a similar calculation was used, based on 607,000 to 1,225,000 disputes
per year, to give 96,947-97,382 for the initial year, rounded to 97,000.

Calculated as: [(9.64% x 0.8 + 18.06% x 0.2) x 76% x 900,000 + 5% x 18.06% x 900,000] to [(12.62% x 0.8 + 22.99%
x 0.2) x 76% x 700,000 + 5% x 22.99% x 700,000] @ 85,583 to 86,219 for the initial year, rounded to 86,000. To be
consistent with a final range of 73-76,000 a similar calculation was used, based on 607,000 to 1,225,000 disputes

per year (the numbers of disputes which give a final range of 73,000 to 76,000 Tribunals), to give 84,974-86,692 for
the initial year, rounded to 85-87,000.
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ANNEX 2:

Detalls of cost calculations

78. The costs to employers of introducing and using the statutory procedures
arise from the opportunity cost of the management and employee time the
procedures require.

Cost to employers of introducing procedures

79.  All employers will face adjustment costs. Once the firm has become familiar
with and understood the procedures and implications of non-use, they will not
face this cost again.

80. Table 4 shows the assumptions made about the existing (pre-legislation) use
of procedures. The data for larger firms are based on WERS98 data.® It is
assumed that small firms are less likely to have procedures at all or ones that
meet the minimum requirement (labelled as ‘sub-standard’).

Table 4: Proportions of firms with satisfactory and unsatisfactory procedures

Number of Number of Satisfactory Sub-standard No
employees firms' procedures procedures procedures

1-4 797,000 25% 25% 50%

5-9 216,000 30% 30% 40%

10-19 119,000 40% 30% 30%

20-49 57,000 79% 9% 12%

50-99 19,000 79% 9% 12%

100-199 8,000 79% 9% 12%

200-249 2,000 79% 9% 12%

250-499 4,000 79% 9% 12%

500+ 4,000 79% 9% 12%

Source of employer numbers is Small Business Service, Statistical Bulletin, Small and Medium Enterprises, Statistics
for Great Britain, 2002

40  Cully M., Woodland S., O'Reilly A. and Dix G., Britain at Work, Routledge 1999.
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Table 5 shows these expressed as numbers of firms.

Table 5: Numbers of firms with satisfactory and unsatisfactory procedures*

Number of Satisfactory Sub-standard \\[o)
employees procedures procedures procedures
1-4 199,000 199,000 398,000
5-9 65,000 65,000 86,000
10-19 48,000 36,000 36,000
20-49 45,000 5,000 7,000
50-99 15,000 2,000 2,000
100-199 7,000 1,000 1,000
200-249 1,000 200 200
250-499 3,000 300 400
500+ 4,000 400 500
Total 386,000 308,000 532,000

All rounded to nearest 1,000

81. Table 6 then lists the assumptions made about the amount of management
time required to understand the new requirements and, if necessary, to
improve procedures and make any necessary changes to written statements.

Table 6: Introduction of procedures: time spent by managers (in hours)

High-cost scenario Low-cost scenario
Number of Satisfactory Sub-standard None Satisfactory Sub-standard None
employees

1-4 0.5 2 4 0.5 1 2
5-9 0.5 2 4 0.5 1 2
10-19 0.5 2 4 0.5 1 2
20-49 0.5 2 4 0.5 1 2
50-99 0.5 2 4 0.5 1 2
100-199 0.5 2 4 0.5 1 2
200-249 0.5 2 4 0.5 1 2
250-499 0.5 2 4 0.5 1 2
500+ 0.5 2 4 0.5 1 2

82.  Multiplying the numbers of firms affected in Table 5 by the hour assumptions
in Table 6 and valuing management time at £24.82 per hour®, this implies
total one-off adjustment costs of £39-73 million.*

41 Source of employer numbers is Small Business Service, Statistical Bulletin, Small and Medium Enterprises, Statistics
for Great Britain, 2002.

42 In 2002, the average hourly pay, excluding overtime, of a manager/senior official (1 digit SOC 2000) in Great Britain
was £19.09. Source: New Earnings Survey (NES) 2003. The cost of a manager’s time includes non-wage costs and
overheads, estimated at 30% of wage costs. The hourly cost of a manager's time is, therefore, £19.09 x 1.3 = £24.82
rounded to nearest penny.

43  Calculated as: [£24.82 x (0.5 x 386,000 + 2 x 308,000 + 4 x 532,000)] to [£24.82 x (0.5 x 386,000 + 308,000 +
2 x 532,000)] = £39-73 million rounded to 2 significant figures.
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83.

If only partial initial compliance is assumed (i.e. either 60% or 80%), the
above one-off cost would be spread over five years, until full compliance is
achieved. This is shown in the table below.

Table 7: One-off adjustment costs with varying compliance rates

60% Low cost £23m £4.0m £4.0m £4.0m £4.0m
compliance High cost £44m £7.3m £7.3m £7.3m £7.3m
80% Low cost £31m £2.0m £2.0m £2.0m £2.0m
compliance o cost £58m £3.6m £3.6m £3.6m £3.6m

All to 2 significant figures

Cost to employers of using procedures

84.

85.

86.

In all cases where procedures are not currently used, or where those
procedures do not meet the new minimum requirements, employers will
incur additional costs from running these procedures.

There are estimated to be 700-900,000 disputes per year that could involve
recourse to the law. It is further assumed that in 19% of these action is not
taken and in a further five per cent parties to the dispute are exempt from
following the procedures. This leaves 532-684,000 disputes where some
form of action will be taken. It is assumed that, at present, procedures that
meet the new minimum standard are used in 50% of all cases where action
is taken (i.e. 266,000 to 342,000). It is further assumed that in 30% of cases
(i.,e. 159,600 to 205,200 cases) a procedure is used but it does not meet the
minimum requirements. And in the remaining 20% of cases (106,400 to
136,800 cases), no procedure is followed at all.

Tables 8 and 9 set out the assumptions on the average amount of time that
employers and employees need to spend using the three-step and two-step
procedures, respectively. Assuming a 50-50 split on grievance and disciplinary
procedures, both average employer (manager) time and employee time spent
on the three-step procedure equal four-and-a-half hours in the low-cost
scenario. They both equal five hours in the high-cost scenario. In the two-step
procedure, the manager’s time on average would amount to two and three
hours in the low- and high-cost scenarios respectively, while the employee'’s
time would amount to one-and-a-half and two hours in the low- and high-cost
scenarios, again respectively.
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Table 8: Average company time used to complete the modified (three-step)
grievance/dismissal procedures

Dismissal and disciplinary procedure Grievance procedure
Manager time Employee time Manager time Employee time
(hours) (hours) (hours) (hours)
High cost Low cost High cost Low cost High cost Low cost High Cost Low cost

Writing
complaint 2 1 - - - - 2 1
Hearing 2 2 2 2 2 2 2 2
Appeal
hearing 2 2 2 2 2 2 2 2
Total 6 5 4 4 4 4 6 5

Table 9: Average company time used to complete the modified (two-step)
grievance/dismissal procedures

Dismissal procedure Grievance procedure
Manager time Employee time Manager time Employee time
(hours) (hours) (hours) (hours)
High cost Low cost High cost Low cost High cost Low cost High Cost Low cost

Writing

complaint 2 1 - - - - 2 1
Writing

response = = = = 2 1 = =
Appeal

hearing 2 2 2 2 = = = =
Total 4 3 2 2 2 1 2 1

87.  On the basis that management time costs £24.82 per hour and employee
time costs £14.90 per hour*, the average cost of using the three-step
procedure is around £179-199* and the average cost of the two-step
procedure is around £72-104*, both to the nearest pound. These are the
additional costs that will apply when no procedures at all are used at present.
Where procedures are used, but need to be improved, the additional cost will
be lower; here it is assumed to be three and one-and-a-half hours of both
manager and employee time, for the three- and two-step procedures,
respectively, which produces a unit cost of around £119 per case for the
three-step procedure and around £60 for the two-step procedure, both to
nearest pound. Where satisfactory procedures are already used, there will be
no additional recurring cost from these Regulations.

44 This is calculated as the average gross hourly earnings of all employees on adult rates, excluding overtime all
occupations, whose pay was not affected by absence. GB: £11.46. (Source New Earnings Survey 2003) Multiplied
by a factor of 1.3 to take into account non-wage labour costs: £14.90 to nearest penny.

45  Three-step procedure calculated as [4.5 x (£14.9+£24.82)] to [5 x (E14.9 + £24.82)] = £179-199 rounded to nearest
pound.

46  Two-step procedure calculated as [(2 x £24.82) + (1.5 x £14.9)] to [(3 x £24.82) + (2 x £14.9)] = £72-104 rounded to
nearest pound.
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88.

89.

Multiplying these unit costs by the number of disputes where new or better
procedures will be required, and assuming that the two-step procedure is
used in fifteen per cent of the disputes where any action is taken,* and that
there is full compliance with the new legislation, it produces a total recurring
cost estimate of £35-48 million* (£35-45 million under the low-cost scenario,
and £37-48 million under the high-cost scenario).

If only partial initial compliance is assumed (i.e. either 60% or 80%), initial
annual costs would be around £21-29 million* and £28-38 million®
respectively. These levels of initial costs would gradually increase up to £35-
48 million per year after five years, and thereafter, when full compliance
would be achieved. This is shown in table 10.

Table 10: Annual costs with varying compliance rates

Year 1 Year 4
60% Low cost £21-27m £24-31m £28-36m £31-40m £35-45m
compliance oy cost £22-29m £26-33m £30-38m £33-43m £37-48m
80% Low cost £28-36m £30-38m £31-40m £33-43m £35-45m
compliance High cost £30-38m £32-41m £33-43m £35-45m £37-48m

All figures quoted to 2 significant figures, ranges come from range of 700-900,000 justiciable disputes per year
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Provisional analysis of the SETA 2003 dataset suggests 38% of Employment Tribunal claimants ended their employment
before submitting their application and were not suing for unfair dismissal. This is an indication of the proportion likely to
go through the two-step procedures. However, the proportion should be quite a lot lower, since we would expect the
employment relationship to be more likely to be still intact at the time of going through the procedures, and even when
it has ended, in order to go through the two-step grievance procedures, both parties must agree in writing to not go
through the three-step procedures, or it must be not reasonably practicable for one or other party to attend a meeting.
We therefore assume 15% of applicable disputes will go through the two-step procedures, and 85% will go through the
three-step procedures.

[106,400 to 136,800] x ([£178.74 to £198.6] x 0.85 + [£71.99 to £104.26] x 0.15) [cases with no procedure] + [159,600
to 205,200] x (£119.16 x 0.85 +£59.58 x 0.15) [cases with sub-standard procedure] = £35-48 million rounded to 2
significant figures.

Calculated as: [£34.9-47.9 million] x 0.6 = £21-29 million rounded to nearest million.
Calculated as: [£34.9-47.9 million] x 0.8 = £28-38 million rounded to nearest million.
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ANNEX 3:

Small Firms Impact Test

Small Firms Impact Test — Stage One

90.

91.

92.

The first stage of the Small Firms Impact Test clearly indicated that the
Regulations could have an impact on small firms. The Stage One Impact Test
‘Sounding’ involved a broad portfolio of stakeholder organisations. An advisory
group was formed to act as a sounding board for policy, legal and guidance
developments. Participants include the British Chambers of Commerce, the
Small Business Council, the Forum for Private Business and the Federation of
Small Business. Priority sectors, such as construction, hospitality and retail,
were also represented by specialist groups — e.g. the British Retail
Consortium, the Construction Confederation and the British Hospitality
Association/ Restaurant Association. The advisory group has met a number of
times (and will continue to meet to discuss the ongoing guidance campaign
for these Regulations).

These stakeholder groups generally accepted that the statutory dispute
resolution procedures could have a strong positive impact on solving
workplace problems. The stakeholder groups were keen to ensure that the
Regulations should be as pragmatic and straightforward as possible. They
were concerned that overly complex requirements would be unworkable for
small firms. The group also provided valuable input on developing a suitable
communications and guidance programme.

The Small Business Service was consulted, and it agreed that these
Regulations could have a significant impact on small businesses. As a result,
it was necessary to carry out Stage Two.

Small Firms Impact Test - Stage Two

93.

94.

Stage Two of the Impact Test requires soundings to be taken with small
firms. With that in mind, the Small Business Service organised two small
firms focus groups on 15 and 16 April 2003.

Eleven organisations drawn from across the United Kingdom participated in
the two events — an additional four were also invited but could not attend.
There were seven small firms represented from a variety of sectors including
construction, consultancy, training, and software; and four trade associations,
from the hospitality, professional services and retail sectors. These firms
were drawn from a database held by the Small Business Service — it is
possible that the firms were not truly representative of the small business
community as a whole, but they were intentionally drawn from those sectors
considered likely to be most affected by the new requirements.
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95.

96.

The focus group participants felt that the procedures could be adopted
without too much difficulty. Most firms felt their existing procedures were
largely in line with the proposed Regulations. There was no feeling that the
modified dismissal procedure would encourage employers to dismiss
summarily, as the standard procedures were not seen as being unduly
onerous.

Successfully informing small firms about the new Regulations was seen as a
particularly important challenge, and the participants’ preferred approach to
communicating these policies was discussed in some depth.

Small Firms Impact Test — Conclusions

97.

Both stages of the Small Firms Impact Test confirmed that the proposed
Regulations could potentially have a significant effect on small firms.
However, the evidence gathered in focus groups suggested that there would
be limited consequence to the many firms that already have dispute
resolution procedures in place. Policy feedback from main stakeholder
organisations has directly shaped the proposed Regulations to address the
concerns of small firms.
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ANNEX D

List of Consultees

A B Camoline Printers Limited
Acas

A-2-Sea Solutions Limited
Andrew Acland & Associates
The Aikin Driver Partnership
ASDA Stores Limited

Association of Chartered Certified
Accountants ACCA

Association of University Teachers
Association of Teachers and Lecurers
BAE Systems

Bath Steam Laundry t/a Regency
Laundry Services

Better Regulation Task Force
BMA

Bevans Solicitors

Birmingham Law Society
Michael Blake Esq MA MCIPD
British Chamber of Commerce
British Hospitality Association
British Nuclear Fuels PLC
British Retail Consortium
British Velvets Limited

Britton Group — Hartlepool (Trading as
Britton Decoflex)

BUPA care services

Burgess Salmon

Business Link South Yorkshire
Business Services Association

Centre for Effective Dispute Resolution

Ceramic Tile Distributors (Newcastle)
Limited

H Charlesworth & Co Limited
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Choice Recruitment Limited
Citizens Advice

Citalia Holidays

Communication Workers Union
Confederation of British Industry
Construction Federation

CETMA

Chartered Institute of Personnel and
Development

CIPD Policy Group
Citalia Holidays

CIU Working Men's Club & Institute
Union Limited

Citizen's Advice
Citizen’'s Advice Scotland

Connect the Union for Professional in
Communication

The Construction Confederation
Countryside Agency

Coventry and Warwickshire Chamber
of Commerce

Coventry Law Centre

Croner Consulting

Crown Photo Systems (UK) Limited
Cumberland Ellis Piers

CWuU

Dawsons Music Limited

Deeson Group Limited

Dennis & Robinson Limited

Department of Work and Pensions
(DWP)

Digital Application International Ltd
Disability Rights Commission



ECIA

Edinburgh University

Engineering Employers Federation
Employment Lawyers Association
Employment Lawyers Bar Association

Employment Tribunals President of
Scotland

Employment Tribunals Service

Employer’s Organisation for Local
Government

Equal Opportunites Commission
Eversheds LLP

Federation of Licensed Victuallers
Federation of Small Businesses
Alan Fish Limited

Food and Drink Federation

Ford Motor Company Limited
Forum for Private Business
Freshfields Bruckhaus Deringer
Gibbs and Dandy plc

GMB

Graphical, Paper & Media Union
(GMPU)

Graves (Cumberland) Limited
Hammonds

Hardwick

Herne Consultants Ltd
Hewland Engineering

Home Care Services (Kent) Limited
Hook and Tucker Zenyx Ltd
Intervect UK Ltd

Institute of Directors

ISA Poultry UK Limited

ISA (Holdings) Limited
ITM-Soil Ltd

Johnson Controls Limited
Keysource Limited

Leicester Community Legal Services
Partnership

Lewis & Co Fabrics Limited
Lloyds TSB

London Chamber of Commerce and
Industry

Management Advisory

The Managerial and Professional Staffs
Association (MPA)

Marks and Spencer PLC
MHA HR Consultancy

Micron Sprayers Limited
National Probation Directorate

National Union of Maritime, Aviation
and Shipping Transport

National Union of Teachers (NUT)
Nationwide Building Society

The Newspaper Society

North Western Local Authorities’
Northumberland County Council
The Old Bridge House Hotel
Palser Grossman

Peninsula Business Services Ltd
Philip Leisure Group

Police Federation of England and \Wales
Port of London

Prosaw

Law Society of England & Wales
Law Society of Scotland
Mediation UK

Mediation Wales

Musicians Union

National Association of Schoolmasters
and the Union of Women Teachers



The Participation Forum
Public and Commercial Services Union
Peninsula Business Services

Police Federation of England and
Wales

Prosaw

Prospect

Edward Pryor & Son Limited
Quebec Systems

Rank Brothers Limited

Recruitment and Employment
Confederation

RS Components Limited

Red Mill Snack Foods Limited
Reed Executive PLC

Roads Haulage Association Limited
Rolls-Royce Plc

Royal Mail Group Plc

William Santus & Co Ltd
Sanderson Wilson and Company
Limited Skanska Construction Group
Scottish Executive

Scottish Mediation Network
Scottish Trade Union Congress
Small Business Council

Small Business Service

Society of Local Council Clerks

54

South East Employers

Southampton Advice & Representation
Centre S.A.R.C.

John Stamford and Associates
Stentor Music Co Limited

The Bar Council

Thompsons

Timsons Limited

Total Conflict Management Limited
Trade Union Congress

Transport and General Workers Union
The Travel Centre (Norwich) Limited
Travers Smith Braithwaite

Union of Shop, Distributive and Allied
Workers

UNIFI
Unison

Universities and Colleges Employers
Association

Wales TUC Cymru
Welsh Assembly

West Midlands Employment & Low
Pay Unit Employment Law Group

West Sussex County Council
West Yorkshire Police
Whitehead Monckton

Brian Whitney Esq

Yellowfin Limited
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