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	What is the problem under consideration? Why is government intervention necessary?

Company law requires companies to provide access to specified company records. The fees that companies may charge for this access is set by Regulations.  The existing Regulations must be replaced when the relevant provisions of the Companies Act 2006 replace those in the Companies Act 1985.  


	What are the policy objectives and the intended effects?

Fees are prescribed so that, on the one hand, companies can recover reasonable costs incurred in meeting this statutory obligation and, on the other hand, companies cannot deter access to their records by exploiting their monopoly over the information. 


	What policy options have been considered? Please justify any preferred option.

A.  No change to current fees.
B.  Adjust the current fees only for inflation since 1991 
C  (preferred option).  Adjust the current fees for inflation and changes in other costs. 


	When will the policy be reviewed to establish the actual costs and benefits and the achievement of the desired effects? 


2013


	Department for Business, Enterprise and Regulatory Reform                    
	Impact Assessment of the Companies (Fees for Inspection and Copying of Company Records) Regulations 2007                                                                       


	Policy Option C :   Adjust the current fees for inflation and other changes in costs 

	ANNUAL COSTS


One off  

       Yrs

(Transition)
Average Annual Cost


(excluding one-off)  



	Those making and those responding to requests will be potentially affected by the new fee structure.  But other changes in CA06 mean it is unlikely that fees will be charged in many instances other than requests handled by commercial registrars on behalf of companies.  This means the transitional costs will be minimal.  

Total cost (PV)




	Other key non-monetised costs  A few companies will not be able to recover their costs for requests for extracts of up to 100 entries from their registers.

	ANNUAL BENEFITS


One off  

       Yrs

Average Annual Benefit


(excluding one-off)  



	

Total Benefit PV




	Other key non-monetised BENEFITS 

The fees would be at levels so that, on the one hand, companies can recover all reasonable costs in meeting a request for access and, on the other, companies cannot use the fees to discourage access.  

	KEY Assumption/Sensitivities Risks



	Price Base 

Year
	Time Period

Years
	Net Benefit Range (NPV)

£-£
	NET BENEFIT 
(NPV Best Estimate)
£

	What is the geographic coverage of the policy/option?
	UK

	On what date will the policy be implemented?
	1.10.07

	Which organisation(s) will enforce the policy?
	Companies House&

Companies Registry NI

	What is the total annual cost of enforcement for these organisations?
	nil

	Will implementation go beyond minimum EU requirements
	Not applicable

	What is the value of the proposed offsetting measure per year?
	Not applicable 

	What is the value of changes in green gas emissions?
	Not applicable

	Will the proposal have a significant impact on competition?
	Not applicable

	Annual cost per organisaton (excluding one-off)
	Micro 
   0   
	Small 
0
	Med 
 0
	Large 
0

	Are any of these organisations exempt?
	No
	No
	No
	No

	Impact on Admin Burdens Baseline (2005 prices)

Increase of 


Decrease of 


Net Impact 


	Evidence Base

for Summary Sheets




1.
The Companies Act 2006 (CA06) requires all companies to permit inspection and to provide copies of specified company records.  Where copies are permitted, the company will always be able to charge a prescribed fee.  Companies will also be to charge a prescribed fee for inspection of some records by some people.  Annex 1 shows the position as it will be under CA06 and also the current position under the Companies Act 1985 and the Companies (Northern Ireland) Order 1986.
2.
The fees are paid to companies by those using their statutory right of access to the companies’ records.  There are no payments to Government or any public authority, ie the fees are transfers wholly within the private sector.  It is widely believed that such requests for copies are for improper purposes.  It is likely that there will be fewer such requests under CA06 as provides a safeguard against abuses of the right of access to companies’ registers of members
 and registers of debenture holders.  It requires any request for access to include the name and address of the person seeking access and say what the information will be used for and whether it will be shared with anyone else and, if so, to whom and for what purpose.  The company must, within 5 working days, either comply with the request for access or apply to the court.  The court will allow the company not to comply if it is not satisfied that the access is being sought for a proper purpose.  A similar safeguard is provided for public companies’ registers of interests in shares disclosed. 
3.
The objective is that the prescribed fees ensure that companies are able to recover reasonable costs incurred when complying with a request to inspect or to be provided with a copy of a record or register in accordance with the CA06.
4.
The current fees date back to 1991.  They are set by Schedule 2 of the Companies (Inspection and Copying of Registers, Indices and Documents) Regulations 1991 (SI 1991/1998) and the Companies (Inspection and Copying of Registers, Indices and Documents) Regulations (Northern Ireland) 1993 (S.R. 1993 No. 66).  The fees are:

£2.50
for inspection for each hour or part thereof;

£0.10 
per hundred words or part thereof for copies of trust deeds and minutes of meetings 
and for copies of all other records and registers:


£2.50 
for the first 100 entries or part thereof;


£20.00 for the next 1000 entries or part thereof, and


£15.00 for every subsequent 1000 entries of part thereof.

The existing Regulations must be replaced when the relevant provisions of the CA06 come into force: this will be in two tranches on 01.10.07 and 01.10.08. 
5.
For the Regulations under CA06, the objective is to set the fees at levels so that, on the one hand, companies can recover all reasonable costs in meeting a request for access but, on the other, companies cannot use the fees to discourage access.  The fee needs to be appropriate for all companies noting that, for example, several companies’ registers of members have hundreds of thousands of entries but over 95 per cent of private companies and over 70 per cent of public companies have fewer than 5 members.    
6.
Option A is to keep the current fees, with the fee for copies of directors’ indemnities and directors’ service contracts (for which the right of access is new) set at the same as that for copies of trust deeds.  

7.
Option B is to adjust the current fees for inflation.  If the 1991 (1993 in Northern Ireland) fees were adjusted for inflation (and rounded), they would be:


£3.50
for inspection for each hour or part thereof;

£0.15 
per hundred words or part thereof for copies of trust deeds, minutes of meetings, directors’ indemnities and directors’ service contracts
and for copies of all other records and registers:


£3.50 
for the first 100 entries or part thereof;


£35.00 for the next 1000 entries or part thereof, and


£20.00 for every subsequent 1000 entries or part thereof.

8.
Prior to 1991 (1993 in Northern Ireland), the fee for copies of registers appears to have been based on the cost of a person copying out the material at issue, pre-dating the widespread use of electronic records.  The 1991 (1993 in Northern Ireland) fee structure is more realistic but does not reflect the reduction in the cost of providing copies.  The draft impact assessment, published on 23 May 2007, proposed a new fee structure. Noting that paragraphs 1-4 above contained 490 words and that the cost of photocopying an A4 page is commonly 10p, it was proposed that the prescribed fee for copies be 20p per thousand words.  Noting that registers with more than 1000 entries are generally held electronically, we understand that the cost of providing copies of more than 1000 entries is now probably only about £5 per thousand entries.  Therefore the draft Regulations provided as follows:   
Fee for inspection of registers

For the purposes of section 116(1)(b) (inspection of register and index of members’ names) the fee prescribed is £3.50 for each hour or part thereof during which the right of inspection is exercised.

Fee for copy of registers

For the purposes of—

(a) section 116(2) of the Act (copy of company’s register of members); and

(b) section 811(2) of the Act (copy of register of interests in shares disclosed),

the fee prescribed is—

(i) £3.50 for the first 50 entries or part thereof; 

(ii) £31.50 for the next 950 entries or part thereof; 

(iii) £20 for the next 4,000 entries or part thereof; and

(iv) £25 for every subsequent 5,000 entries or part thereof.

Fee for copy of company records

For the purposes of the following sections of the Act—

(c) section 229(2) (copy of director’s service contract or memorandum setting out the terms of that contract); 

(d) section 238(2) (copy of director’s qualifying indemnity provision); 

(e) section 358(4) (copy of records of resolutions and meetings); and

(f) section 807(2) (copy of report under section 805 of the Act), 

the fee prescribed is 20 pence per thousand words or part thereof copied.

9.
  There were no comments on the proposed fees for inspection.  There is no change to these in the  revised draft regulations.

10.
Option C.  The comments on the draft Regulations and draft impact assessment, published in May 2007, confirmed that the current structure for fees does not reflect costs.  It is clear that the current fee of £2.50 for up to 100 entries means that companies are not able to recover their reasonable costs and that this would continue to be the case if the fee were increased in line with inflation.  Indeed under the proposal, the cost of processing the fee would continue to be greater than the fee in many cases.  It appears that for the majority of companies with fewer than 10 members the total cost of providing copies is likely to be about £1 per entry.  For registers with thousands of entries, it appears that the cost does not continue to increase in line with the number of entries after 50,000 entries and that, regardless of the number of entries, the cost does not exceed £120.  In the light of these comments, the revised Regulations provide as follows:
Fee for copy of registers
 For the purposes of the following sections of the Act—

(g) section 116(2) (copy of company’s register of members); and

(h) section 811(2) (copy of entries in register of interests in shares disclosed),

the fee prescribed is—

(i) the amount per number of entries provided by the company as set out in paragraph (2); and

(ii) the reasonable costs incurred by the company in delivering the copy of the entries to the person entitled to receive that copy.

The amounts per number of entries requested are—

(i) £1 for each of the first 10 entries;

(j) £10 for the next 90 entries or part thereof; 

(k) £20 for the next 900 entries or part thereof; 

(l) £40 for the next 49,000 entries or part thereof; and

(m) £40 for the remainder of the entries in the register or part thereof.

Fee for copy of company records
For the purposes of the following sections of the Act—

(n) section 229(2) (copy of director’s service contract or memorandum setting out the terms of that contract); 

(o) section 238(2) (copy of director’s qualifying indemnity provision); 

(p) section 358(4) (copy of records of resolutions and meetings); and

(q) section 807(2) (copy of report under section 805 of the Act), 

the fee prescribed is the following—
(i) 10 pence per five hundred words or part thereof copied; and

(ii) the reasonable costs incurred by the company in delivering the copy of the company record to the person entitled to be provided with that copy.

11.
The cost of being provided with copies of a certain number entries is the cumulative.  The table below compares the cost of being provided with various numbers of entries under Options A (the current fees), B (the current fees adjusted for inflation), and C (the revised regulations).  
COSTS AND BENEFITS

12.
The table below shows the structure of fees for copies of entries in registers under the three options. 

	Number of entries
	Option A

£
	Option B

£
	Option C

£

	1
	2.50
	3.50
	1.00

	10
	
	
	10.00

	11-100
	
	
	20.00

	101-1,100
	22.50
	35.00
	40.00

	1,101-2,100
	37.50
	45.00
	80.00

	2,101-49,100
	£37.50 plus a further £15 for every 1000
	£45.00 plus a further £20 for every 1000
	

	49,101-50,000
	757.50
	£1005.00
	

	50,001-50,100
	
	
	£120.00

	Over 50,101
	a further £15 for every further 1000
	a further £20 for every further 1000
	


13.
The payment and receipt of fees for inspection and copies are entirely within the private sector.  The objective is to ensure that companies are able to recover the reasonable costs they incur when complying with the statutory requirement to permit inspection or to provide a copy of a record or register.  For copies of registers, the current regulations do not provide a fee structure that reflects costs.  On the one hand, the fees are less than costs for short extracts: the fee of £2.50 for copies of up to 100 entries does not cover the cost of providing a copy of more than a couple of entries let alone extracting information about several entries from a long register.  On the other hand, fees increase at £15 per thousand while actual costs increase asymptotically, not exceeding £120.  

14.
Companies have a natural monopoly over the information in their statutory records.  For information that they are required to file with the Registrar of Companies this monopoly is broken by the information being available from Companies House.  However, under the Companies (Annual Return and Service Address) Regulations, companies with share capital will no longer have to provide the names and addresses of all their shareholders.  It is important, therefore, that the Companies (Fees for Inspection and Copying of Company Records) Regulations prevent companies abusing their monopoly power as regards information about their shareholders.  The benefit of having a fee structure that reflects actual costs is that the decision whether or not to seek access is not distorted.   
ANNEX 1:  STATUTORY RIGHTS OF ACCESS TO COMPANY RECORDS

	Record to which there is a right of access under the Companies Act 2006
	Section 

Companies Act 2006
	Access rights
	Section 

Companies Act 1985
	Change

	Contracts relating to purchase of own shares 
	702
	Inspection only.
Free:  public 
	169
	No change

	Directors’ indemnities 
	238
	Inspection free;

Fee for copy
Members only.
	318
	Right to copy is new

	Directors’ service contracts
	229
	Inspection free;

Fee for copy 
Members only.
	318
	Right to copy is new

	Documents relating to redemption or purchase of own shares out of capital 
	720
	Inspection free;

Fee for copy 

Members & creditors only
	175
	Right to copy is new

	Instruments creating charges and register of charges
	877 & 892
	Inspection only

Free: Members & creditors

Fee: Public  
	408 & 423
	No change

	Records of resolutions, etc
	358
	Members

Inspection free

Fee for copy
	383
	Currently apply to minutes of meetings.  No change in access rights.  

	Register of debenture holder and its index
	744
	Inspection: 

free for Debenture holders; fee for all others.

Fee for copy.
	191
	Change to how requests for access are handled – see below

	Register of directors
	162
	Inspection only.  

Free for members;  

Fee for public
	288
	May be kept separately from register of secretaries

	Register of directors’ interests in share or debentures
	
	
	325
	No requirement to keep or to allow inspection

	Interests in shares disclosed: report to members of outcome of investigation, the  register and its index 
	807 & 811
	Inspection free; 

fee for copy

public
	219
	Change to how requests for access are handled – see para 2 above

	Register of members and its index 
	116
	Inspection:  free for members; Fee for others.

Fee for copy.
	356
	Change to how requests for access are handled – – see para 2 above.

	Register of secretaries
	275
	Inspection only.  

Free for members;  

Fee for public
	288
	May be kept separately from register of directors

	Trust deed securing a debenture
	749
	Copy for fee.  

Holders of debenture only
	191
	No change


.

	Specific Impact Tests - Checklist




Competition assessment.  Options A and B are likely to result in companies being able to charge fees that discourage use of the statutory right of access to certain documents.  While, in practice, many companies waive their right to collect fees, particularly when these exceed their costs, it would be better if the prescribed fees were no more than sufficient to ensure that a company can recover its reasonable costs in meeting a request for access.  Option C is therefore preferred.

Small firms Impact Test.   The fee structure is intended to ensure that the  prescribed fees enable all companies, regardless of their size, to recover their costs.    
Legal Aid.  The Regulations do not provide a sanction.

Other tests.  The Regulations will not have an affect on environmental or social issues.
	Type of testing undertaken 
	Results in Evidence Base? (Y/N)
	Results annexed? (Y/N)

	Competition Assessment
	Y
	

	Small Firms Impact Test
	Y
	

	Legal Aid
	N
	

	Sustainable Development
	N
	

	Carbon Assessment
	N
	

	Other Environment
	N
	

	Health 
	N
	

	Race Equality
	N
	

	Disability Equality
	N
	

	Gender Equality
	N
	

	Human Rights
	N
	

	Rural Proofing
	N
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� In practice, for companies limited by shares, members are shareholders
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