
ESTATE AGENTS: PROPOSALS FOR EXERCISING POWERS IN THE 
CONSUMERS, ESTATE AGENTS AND REDRESS ACT 2007 AND OTHER 
CHANGES TO SECONDARY LEGISLATION RELATING TO ESTATE 
AGENTS 
 
A Consultation Document 
 
Introduction 
 
The conduct of estate agents, in the course of estate agency work, is primarily 
regulated by the Estate Agents Act 1979 (EAA 79) which lays down the duties 
agents owe to clients and to third parties and gives the Office of Fair Trading 
(OFT) the power to issue warning or prohibition notices against those persons 
it considers unfit to carry on estate agency work. 
 
The Consumers, Estate Agents and Redress Act 2007 (CEARA 07), which 
gained Royal Assent on 19 July 2007, amends EAA 79 by including 
provisions to improve the regulation of estate agents. 
 
EAA 79 contains provisions under which all estate agents in the UK can be 
required to belong to an approved redress scheme dealing with complaints 
about the buying and selling of residential property. It also contains provisions 
that will require estate agents to keep records of transactions, including offer 
letters to sellers, for a minimum period of six years.  
 
EAA 79 contains powers for the Secretary of State to make orders and 
regulations setting out the scope of estate agent redress schemes and the 
requirements for record keeping. The primary purpose of this consultation is 
to seek views on proposals in these areas. 
 
Provisions in EAA 79 will also end the procedure whereby estate agents 
banned from carrying out estate agency work have their prohibition orders 
automatically revoked when the conviction that caused the order becomes 
spent under the Rehabilitation of Offenders Act 1974. This will result in every 
agent who is subject to a prohibition order having to apply to have their order 
revoked or varied. This consultation therefore seeks views on the level of fees 
paid by estate agents when making such an application. 
 
This consultation also seeks views on further regulatory changes 
recommended by the OFT that were not included in CEARA 07, but can be 
done by amending existing estate agents’ secondary legislation. These 
concern changes to the offer making process and to statutory terms used in 
estate agents’ contracts. 
 
The text of CEARA 07 is available from 
http://www.opsi.gov.uk/acts/acts2007/pdf/ukpga_20070017_en.pdf. 
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Issued:  9 November 2007 
 
Respond by: 1 February 2008 
 
Enquiries to: Graham Noyce 
 Consumer and Competition Policy Directorate 
 Department for Business, Enterprise & Regulatory Reform 

Bay 418 
 1 Victoria Street 
 London SW1H 0ET 
  
 Tel: 020 7215 2135 
 Fax: 020 7215 2837 
 E-mail: estate.agents@berr.gsi.gov.uk 
 
 
Glossary of abbreviations and terms used in this consultation 
 
BERR – Department for Business, Enterprise and Regulatory Reform 
(formerly the Department of Trade and Industry) 
CEARA 07 – Consumers, Estate Agents and Redress Act 2007 
EAA 79 – Estate Agents Act 1979 
FSA – Financial Services Authority 
HIP – Home Information Pack 
OFT – Office of Fair Trading 
OFT Report – the Office of Fair Trading report on the estate agency market in 
England and Wales 2004 
PIP – Purchaser’s Information Pack 
ROA 74 – Rehabilitation of Offenders Act 1974 
TSD – Trading Standards Department 
TSO – Trading Standards Officer
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1. Executive summary 
 
1.1 A summary of each of the main policy issues, which are considered in 
the consultation, is provided below. 
 
Redress scheme powers 
 
1.2 The consultation considers the implementation of powers in CEARA 07 
that enable the Secretary of State to define the scope of estate agents 
redress schemes. Failure by an estate agent to belong to an approved 
redress scheme may lead to the issue of a penalty charge. The consultation 
considers at what level the penalty charge should be set. Two penalty 
charges are considered - £500 and £1000. 
 
Record keeping requirements 
 
1.3 The consultation considers the implementation of powers in CEARA 07 
that enable the Secretary of State to prescribe certain matters relating to the 
keeping of permanent records. These include powers to require the keeping 
of additional information relating to a client’s prospective liabilities to an estate 
agent; additional information relating to the disclosure of an estate agent’s 
personal interest in a transaction; additional information relating to offers to 
sellers; and any other information or event of a prescribed description. Other 
powers enable the Secretary of State to specify the manner in which 
permanent records are to be kept and the place or places they are to be kept. 
 
Applications to revoke or vary prohibition orders 
 
1.4 The consultation considers whether or not the fee paid by banned 
estate agents when applying to have prohibition orders revoked or varied 
should be reduced. This follows changes in the EAA 79 that will end the 
automatic revocation of prohibition orders (where the convictions that caused 
them, are considered spent under the ROA 1974). Two fee levels are 
considered - £2,500 and £1000. 
 
Details of all offers to be sent to sellers 
 
1.5 The consultation considers whether sellers should be given details of 
all offers received from prospective buyers, which will mean that sellers will 
not have the discretion to specify to estate agents that they do not want to 
receive details of certain types of offers. 
 
Statutory terms in estate agents’ contracts 
 
1.6 The consultation seeks views on alternative versions of the current 
statutory definitions of the contract terms ‘sole agency’, ‘sole selling rights’ 
and ‘ready, willing and able purchaser’ when used in estate agents’ contracts. 
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2. How to respond 
 
2.1 This consultation opened on 9 November 2007. The last date for 
responses is 1 February 2008. 
 
2.2 When responding please state whether you are responding as an 
individual or representing the views of an organisation. Where responding as 
an individual or a firm, please state the sector of trade in which you operate. If 
responding on behalf of an organisation, please make it clear who the 
organisation represents and, where applicable, how the views of members 
were assembled. 
 
2.3 We would prefer responses by e-mail, but hard copy is also 
acceptable. 
 
2.4 Responses should be sent to: 
 
E-mail: estate.agents@berr.gsi.gov.uk 
 
Graham Noyce 
Consumer and Competition Policy Directorate 
Department for Business, Enterprise and Regulatory Reform 
Bay 418 
1 Victoria Street 
London SW1H 0ET 
 
Tel: 020 7215 2135 
Fax: 020 7215 2837 
 
2.5 An electronic version of this consultation document, including its 
annexes, is available in PDF format at 
http://www.berr.gov.uk/consultations/open-consultations/index.html 
 
2.6 A list of those organisations and individuals to whom this consultation 
has been sent direct is at Annex E. We would welcome suggestions of others 
who you think may wish to be involved in this consultation process. 
 
Confidentiality & Data Protection 
 
2.7 Information provided in response to this consultation, including 
personal information, may be subject to publication or disclosure in 
accordance with the access to information regimes (these are primarily the 
Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) 
and the Environmental Information Regulations 2004). If you want other 
information that you provide to be treated as confidential, please be aware 
that, under the FOIA, there is a statutory Code of Practice with which public 
authorities must comply and which deals, amongst other things, with 
obligations of confidence. 
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2.8 In view of this it would be helpful if you could explain to us why you 
regard the information you have provided as confidential. If we receive a 
request for disclosure of the information we will take full account of your 
explanation, but we cannot give an assurance that confidentiality can be 
maintained in all circumstances. An automatic confidentiality disclaimer 
generated by your IT system will not, of itself, be regarded as binding on the 
Department. 
 
2.9 The Department will process your personal data in accordance with the 
DPA and in the majority of circumstances this will mean that your personal 
data will not be disclosed to third parties. 
 
Help with queries 
 
2.10 Questions about the policy issues raised in the document can be 
addressed to Graham Noyce at the above address. 
 
Complaints 
 
2.11 If you have any comments or complaints about the way this 
consultation has been conducted, these should be sent to: 
 
Nick Cooper 
Consultation Coordinator 
Department for Business, Enterprise and Regulatory Reform 
Bay 56 
1 Victoria Street 
London SW1H 0ET 
 
Tel: 020 7215 0346 
E-mail: nick.cooper@berr.gsi.gov.uk 
 
Code of Practice on Consultations 
 
2.12 The principles of the Code of Practice on Consultations are set out in 
Annex D.
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3. Redress scheme powers 
 
Estate agents redress scheme membership 
 
3.1 The EAA 79, as amended by CEARA 07, enables the Secretary of 
State by order to require persons engaged in estate agency work to join an 
approved redress scheme dealing with complaints from buyers and sellers of 
residential property. Making membership of a redress scheme compulsory 
should have the effect of improving standards of service in the industry and 
such schemes will provide a cost effective means for consumers to gain 
redress when things go wrong. 
 
3.2 Estate agents in England and Wales are already required under the 
Housing Act 2004 to belong to an approved redress scheme for the purpose 
of dealing with HIP-related complaints. CEARA 07 amends EAA 79 by 
introducing a redress requirement in relation to all complaints about the 
buying and selling of residential property (including HIPS and their Scottish 
equivalent PIPs1), which will apply throughout the UK. It is the Government’s 
intention to repeal the HIPs redress scheme provisions in the Housing Act 
2004 and the Home Information Pack (Redress Scheme)(No.2) Order 2007, 
when the new order under EAA 79 requiring membership of redress schemes 
comes into force. Subject to the outcome of this consultation we expect that to 
be in April 2008. This will mean that estate agents will only be required to 
belong to a redress scheme that will cover all complaints related to residential 
property - they will not have to belong to two schemes. 
 
3.3 The approval of estate agents redress schemes under EAA 79 is the 
responsibility of the OFT, which recently published the criteria it will use to 
judge applications to run redress schemes. It has also invited applications 
from bodies to run such schemes2. 
 
Redress scheme powers under EAA79 
 
3.4 In addition to a general order making power requiring redress scheme 
membership, Schedule 6 of CEARA 07 introduces into EAA 79 a number of 
powers enabling the Government to further define the scope of redress 
schemes: 
 
• a power to specify that the duty to belong to an approved redress scheme 

only applies to persons of a specified description who engage in estate 
agency work 

• a power to specify the type of estate agency work carried out by persons 
required to belong to an approved redress scheme 

                                                 
1 PIPs will contain two prescribed documents – a Single Survey and a Property Sale 
Questionnaire 
2 http://www.oft.gov.uk/oft_at_work/markets/services/estate-agency/ 
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• a power to specify the type of complaint that can be excluded from 
consideration by an approved redress scheme (which may be framed by 
reference to a description of person making a complaint) 

• a power to exclude land of a specified description from the definition of 
residential property 

 
3.5 Schedule 6 also introduces into EAA 79 a power to specify the level of 
the penalty charge for non membership of an approved redress scheme. 
 
3.6 The Government does not at present propose to exercise all of the 
powers in EAA 79 as amended by CEARA 07 as, in our view, the scope of 
redress schemes are already well defined. However, we seek views on this. 
The different options for limiting the scope of redress schemes are discussed 
in detail below. 
 
1. Power to specify that the duty to belong to an approved redress scheme 
only applies to persons of a specified description who engage in estate 
agency work  
 
3.7 This power enables the requirement to belong to an approved redress 
scheme to be limited to specified descriptions of persons engaged in estate 
agency work in relation to residential property. 
 
3.8 The meaning of estate agency work is set out in section 1(1) of EAA 
79, with exceptions being set out in subsections (2), (3) and (4). 
 
3.9 The Government is satisfied that the description of estate agency work 
contained in EAA 79 is adequate for the purposes of the redress scheme 
Order and that all persons who engage in estate agency work, other than 
those already exempt by virtue of section 1(2), (3) or (4) of EAA 79, shall be 
required to join an approved redress scheme. Consequently the requirement 
to belong to an approved redress scheme would not apply to persons such as 
solicitors (who are covered by their own redress procedures), or persons 
involved in the buying or selling of residential property but not acting as estate 
agents, such as HIP providers. The requirement would also not apply to 
estate agents involved solely in the buying and selling of any property that 
does not come within the statutory definition of residential property, for 
example, commercial property. 
 
Question 1: Do you agree that all those who engage in estate agency 
work, as defined in EAA 79, should be required to join an approved 
redress scheme? 
 
Question 2: If not, what categories of persons of those currently 
engaged in estate agency work should be exempted from the duty to 
join an approved redress scheme? 
 
2. Power to specify the type of estate agency work carried out by persons 
required to belong to an approved redress scheme 
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3.10 This power enables the Secretary of State to specify that the duty to 
join an approved redress scheme would only apply in respect of specified 
descriptions of estate agency work in relation to residential property. 
 
3.11 The Government is satisfied that the definition of estate agency work 
contained in EAA 79 is adequate for the purposes of the redress scheme 
order, covering all aspects of estate agency work, and that the duty to join an 
approved redress scheme should not be limited to certain descriptions of 
estate agency work. Consequently we do not propose to exercise this power 
at this point. 
 
3.12 The duty to join a redress scheme will apply to all businesses carrying 
out estate agency work, regardless of whether or not they call themselves 
estate agents. It will therefore apply to those internet property retailers that do 
more than simply advertise the availability of properties and introduce buyers 
to sellers. The OFT has issued guidance on the types of activities carried out 
by internet property retailers that are likely to lead to them being considered 
as carrying on ‘estate agency work’ as defined in EAA 793. These include 
sending out property particulars and arranging viewings, receiving and fielding 
queries from potential sellers or buyers, passing on details to clients and 
providing clients with a ‘for sale’ board and/or putting it up outside their 
property where the board contains contact details. 
 
Question 3: Do you agree that the duty to join an approved redress 
scheme should apply in relation to all aspects of estate agency work 
relating to residential property, as defined in EAA 79? 
 
Question 4: If not, what descriptions of estate agency work should be 
excluded from the duty to join an approved redress scheme? 
 
3. Power to specify the type of complaint that can be excluded from 
consideration by an approved redress scheme 
 
3.13 This power enables the Secretary of State to provide that complaints of 
any specified description about the buying and selling of residential property 
may be excluded from consideration by approved redress schemes. A 
complaint is defined in section 23A (8)(c) of EAA 79, as added by Schedule 6 
of CEARA 07, as that made by a person being or having been a seller or 
buyer of residential property. 
 
3.14 The power to specify the exclusion of complaints is complementary to 
section 23A(7)(c) of  EAA 79, as added by CEARA 2007, which allows 
redress schemes not to investigate complaints in such cases or 
circumstances as may be specified under the scheme that would hinder the 
effective operation of the scheme. We expect redress schemes to use this 
power to exclude matters such as complaints of a frivolous or vexatious 
nature, where a complainant has sought redress from a court or where a 

                                                 
3 http://www.oft.gov.uk/advice_and_resources/resource_base/legal/estate-agents-
act/retailers. 
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complaint has been lodged after a cut off date specified by the scheme. The 
ability of redress scheme applicants to limit categories of complaints in this 
way is subject to OFT approval, as its approval criteria for redress schemes 
contains requirements for schemes to set out the scope of matters which may 
be investigated and determined, and the criteria to be used to determine 
whether a complaint should be investigated. 
 
3.15 The Government is mindful that the provisions in EAA 79 would, in 
principle, enable commercial organisations to bring complaints to an approved 
redress scheme if they related to estate agency work in relation to residential 
property. However, the Government considers the fact that the new provisions 
only apply to complaints in relation to residential property and that commercial 
organisations, who are likely to be more familiar with the issues that can arise 
in connection with buying and selling property than individual consumers and 
have greater access to professional advice, means that they are more likely to 
seek redress through the courts. On balance, the Government considers that 
it is not necessary to exclude complaints from commercial bodies or those not 
originating from private individuals. This is also the case for other types of 
complaint. Consequently we do not propose to exercise this power at the 
moment. 
 
Question 5: Do you agree that there should be no exclusions as to the 
description of complaints, including the description of persons who may 
bring a complaint, that may be considered by approved redress 
schemes (in respect of estate agency work in relation to residential 
property)? 
 
Question 6: If not, what exclusions from consideration by approved 
redress schemes should there be? 
 
4. Power to specify descriptions of land that can be excluded from the 
definition of residential property 
 
3.16 This power allows for land of a specified description to be excluded 
from the definition of residential property. 
 
3.17 Residential property is defined in section 23C of the EAA 79, as 
inserted by Schedule 6 of CEARA 07, as meaning “any land that consists of 
or includes a building or part of a building – 
(a) the whole or part of which is used as a dwelling or as more than one 
dwelling; or 
(b) that is (or is to be) offered for sale on the basis that the whole or part of it 
is suitable for such use or is intended to be so suitable by the time the seller 
disposes of his interest in it.” 
 
3.18 Residential property does not include property that is not suitable for 
use as a dwelling at the time it is sold, buildings that are not interests in land 
(as defined by EAA 79) such as caravans and houseboats, plots of land 
without a building or buildings and properties outside the UK. 
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3.19 The Government is satisfied that the definition of residential property 
inserted into EAA 79 by CEARA 07, is adequate for the purposes of the 
redress scheme order and that there is no need to exclude specified 
descriptions of land from the definition of residential property. Consequently 
we do not propose to exercise this power at this point. 
 
Question 7: Do you agree that the definition of residential property is 
adequate to cover the types of property (the buying or selling of) which 
may be the subject of complaints against persons engaged in estate 
agency work? 
 
Question 8: If not, what descriptions of land should be excluded? 
 
5. Power to set the level of the penalty charge for non membership of an 
approved redress scheme 
 
3.20 New Schedule 4 to EAA 79 provides that the maximum penalty charge 
for non membership of an approved redress scheme shall be such amount 
(not exceeding £1000) as may be prescribed by the Secretary of State. 
 
3.21 The Government proposes that the penalty charge should be set at 
one of the following levels: 
 
Option 1 - £500 
 
£500 is the maximum that can be charged under Housing Act 2004 for non 
membership of a HIPs redress scheme, and is significantly higher than the 
current penalty charge for non membership, which is £200. It also provides 
scope for a future increase.  
 
Option 2 - £1000 
 
£1000 is the maximum fee that can be charged under EAA 79. 
 
3.22 While the Government is mindful of criticisms that a charge of £1000 is 
too low for estate agents, the intention in setting this maximum was to provide 
scope for possible future increases and the Government has reservations 
about setting the penalty charge at the maximum level, at least initially.  
 
3.23 The aim of the penalty charge regime is to provide a quick and simple 
mechanism to deter non-membership of redress schemes. But this is only the 
starting point for enforcement action – estate agents that fail to join an 
approved redress scheme ultimately face being prohibited from carrying out 
estate agency work, which is a far more serious sanction than any fine. 
 
3.24 It is in this light that penalty charges should be seen and not as the 
sole means of punishment for estate agents that fail to sign up. A penalty 
charge can also be repeated for the continued breach of failing to join a 
redress scheme, but the aim is to remind the agent of his duty to join an 
approved scheme. It is unlikely therefore that a second charge would be 
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imposed until the agent had been given a reasonable time to apply for redress 
scheme membership. 
 
Question 9: Do you consider that £500 or £1000 is an appropriate 
amount for a penalty charge for failing to join an approved redress 
scheme? 
 
Question 10: If not, at what other level should the penalty charge be set?
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4. Record keeping regulations 
 
Duty to keep permanent records 
 
4.1 The EAA 79, as amended by CEARA 07, contains a new requirement 
on estate agents engaged in estate agency work to keep records (“permanent 
records”) for a period of at least 6 years. Estate agents are already required to 
forward promptly and “in writing" to sellers details of offers from prospective 
buyers (except where the client has indicated that he does not want particular 
types of offer to be passed on)4. Failure to do so is classified as an 
undesirable practice (under section 3(1)(d) of EAA 79), which is a trigger 
enabling the OFT to consider an estate agent’s fitness to operate. Until now 
there has not been a requirement on estate agents to maintain records of 
offers made and passed on. A formal duty to maintain and keep records will 
provide enforcers with audit trails, making it easier to obtain evidence to prove 
misconduct and take enforcement action. 
 
4.2 The duty to keep permanent records falls on the employer and not the 
employee. But employees must, for example, ensure that offers received by 
them are recorded and kept. Regulatory action can be taken against the 
employer for failing to keep records or to keep them up to date, but an 
employer will not be in breach of the duty to keep records up to date, if he can 
show that he took reasonable steps to ensure that his employees complied 
with the duty. 
 
“In writing” – a clarification 
 
4.3 This consultation is an ideal opportunity to confirm to estate agents 
that, in view of the definition of “writing” in the Interpretation Act 1978, 
references to “in writing” in EAA 79, and relevant secondary legislation, 
includes both paper and electronic documents, such as e-mails. A recent 
exercise to identify administrative burdens imposed on business identified that 
many estate agents were apparently of the opinion that “in writing” only 
referred to letters, and were not sending e-mails for fear of falling foul of the 
1991 Order. The Government wishes to make it clear that in principle 
electronic communication is acceptable and that estate agents can send offer 
details as e-mails if their client so wishes. Where this is not clear in legislation, 
the Government will take appropriate action to remove any doubts.  
 
Record keeping order making powers 
 
4.4 New section 21A of EAA 1979, inserted by section 54 of CEARA 07, 
requires estate agents to keep permanent records of prescribed matters for at 
least six years. These matters include: details of offers; information about a 
client’s prospective liabilities to an agent; information about an estate agent’s 
personal interest in a transaction; and any information prescribed by the 
Secretary of State. 
 

                                                 
4 Paragraph 2 of Schedule 3 to the Estate Agents (Undesirable Practices) (No. 2) Order 1991 
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4.5 The powers of the Secretary of State to prescribe information, by 
means of regulations, are listed below:  
 
• A power to require the keeping of additional information relating to a 

client’s prospective liabilities to an estate agent 
• A power to require the keeping of additional information relating to the 

disclosure of an estate agent’s personal interest in a transaction  
• A power to require the keeping of information relating to a prescribed 

description of offers, and prescribed actions relating to such offers 
• A power to require the keeping of a record of any other information or 

event of a prescribed description 
 
4.6 The section also contains order-making powers regarding the keeping 
of records:  
 
• A power to specify the manner in which permanent records are to be kept 
• A power to specify the place or places at which permanent records are to 

be kept 
 
4.7 The Government does not propose to exercise all the record keeping 
powers inserted into EAA 79 by CEARA 07. Some of these powers are 
reserve powers, which we do not believe need to be implemented at present. 
We do, however, intend to make regulations setting out requirements relating 
to offers, the manner in which records are to be kept and the place or places 
at which records are to be kept, and seek views on this. The different powers 
are discussed in detail below. 
 
1. Power to require the keeping of additional information relating to a client’s 
prospective liabilities to an estate agent 
 
4.8 The Estate Agents (Provision of Information) Regulations 1991 
requires estate agents to give in writing to prospective clients information 
about the fees and charges they will have to pay and the circumstances in 
which they are payable, prior to entering into a contract with the agent. 
 
4.9 Subsection 4(a) of new section 21A of EAA 79 requires estate agents 
to keep records of information given to clients about their clients’ prospective 
liabilities (as required under section 18(1) or (3) of EAA 79). The power in 
subsection 4(a) enables the Secretary of State to prescribe the keeping of 
additional information relating to the giving of such information. 
 
4.10 Information from estate agents to clients about prospective liabilities is 
not a source of many complaints to the OFT. The Government is satisfied that 
no additional information about prospective liabilities needs to be kept in 
addition to letters or emails setting out those liabilities. We do not therefore 
propose to exercise the power at present requiring the keeping of additional 
information in this respect. 
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Question 11: Do you agree that there is no need to require the keeping 
of additional information relating to the giving of information to a client 
about their prospective liabilities to the estate agent? 
 
Question 12: If not, what types of additional information should be 
specified? 
 
2. Power to require the keeping of additional information relating to the 
disclosure of an estate agent’s personal interest in a transaction 
 
4.11 The Estate Agents (Undesirable Practices) (No 2) Order 1991 requires 
estate agents to disclose to clients promptly and in writing when they have a 
personal interest in a transaction. For example the agent may decide to buy a 
property on behalf of a family member. 
 
4.12 Subsection (4)(b) of new section 21A requires estate agents to keep 
records of notifications given to clients about a personal interest (as required 
under section 21(1) and (2) of EAA 79). The power in subsection (4)(b) 
enables the Secretary of State to prescribe the keeping of additional 
information relating to the disclosure of such information. 
 
4.13 As with information to clients about prospective liabilities, information to 
clients about an estate agent’s personal interest is not a source of many 
complaints to the OFT. The Government is satisfied that no additional 
information about the disclosure of a personal interest needs to be kept in 
addition to letters or emails disclosing the interest. We do not therefore 
propose to exercise at present the power requiring the keeping of additional 
information. 
 
Question 13: Do you agree that there is no need to require the keeping 
of additional information relating to the disclosure of an estate agent’s 
personal interest in a transaction? 
 
Question 14: If not, what types of additional information should be 
specified? 
 
3. A power to require the keeping of information relating to a prescribed 
description of offers, and prescribed actions relating to such offers 
 
4.14 The Estate Agents (Undesirable Practices) (No 2) Order 1991 requires 
estate agents to forward promptly and in writing details of any offer they 
receive from prospective buyers (except where the client has indicated that he 
does not want particular types of offer to be passed on). 
 
4.15 Subsection (4)(c) of new section 21A requires estate agents to keep 
records of offers. The powers in subsections (4)(c) and (d) enable the 
Secretary of State to prescribe that records be kept of: 
 
• types of offers received by the estate agent; 
• information relating to the making of such offers; 

 16



• actions taken by the estate agent in relation to such offers; and 
• information relating to those actions. 
 
4.16 The offer making process is the source of many disputes between 
estate agents and buyers and sellers. With this in mind, the Government 
intends to make use of the powers in section 21A to make regulations for the 
keeping of information relating to offers. We propose that the following 
information and actions should be recorded and kept in respect of each offer: 
 
• The amount of the offer 
• Any conditions attached to the offer (timing etc) 
• The date and time the offer was made 
• The identity of the person making the offer 
• How the offer was made (by letter, phone or in person) 
• Certain aspects of the status of the person making the offer (financial 

status, ability to exchange contracts quickly or in Scotland conclude 
missives quickly etc) 

• When and how the offer was communicated to the agent’s client 
 
4.17 When sent electronically, details of offers must be capable of being 
recorded and kept. 
  
Question 15: Do you agree with the proposed list of information and 
actions that should be recorded and kept by the estate agent in relation 
to offers? 
 
Question 16: Should records be kept of other information received in 
relation to an offer or of other actions taken? 
 
4. Power to require the keeping of a record of any other information or event 
of a prescribed description 
 
4.18 Subsection 4(e) of new section 21A contains a reserve power enabling 
the Secretary of State to require that a record be kept of “any other 
information or event of a prescribed description”. This allows for the record 
keeping requirements to be amended by secondary legislation should the 
need arise. The Government currently has no plans at present to exercise this 
general power. 
 
Question 17: Do you agree that there is no need to require the keeping 
of records relating to any other information or event? 
 
Question 18: If not, what other information or actions should be 
specified? 
 
5. Power to specify the manner in which permanent records are to be kept 
 
4.19 Subsection 6(a) of new section 21A enables the Secretary of State to 
prescribe the manner in which permanent records are to be kept. The 
Government proposes that the regulations should require the keeping of: 
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• original documents in both paper and electronic form (e-mails etc); and/or 
• photocopies or electronic scans of original documents (pdfs etc). 
 
4.20 Copies of documents must be true copies showing the date of the 
transaction. Estate agents will not be allowed to record information contained 
in original documents, in logbook form, as a substitute for keeping the original 
documents. The Government does not wish to preclude the use of logbooks 
(or their electronic equivalent) completely; it is likely that there will be 
instances where additional information in relation to offers would not be 
included in offer letters. In such circumstances it would be reasonable to 
record such details in logbook form. 
 
4.21 The Government does not propose to set out types of record keeping 
systems or require permanent records to be kept separate from other 
documents. 
 
Question 19: Do you agree with the proposals setting out the manner in 
which permanent records are to be kept? 
 
Question 20: Should there be any other requirements setting out the 
manner in which permanent records are to be kept?  
 
6. Power to specify the place or places at which permanent records are to be 
kept 
 
4.22 Subsection 6(b) of new section 21A enables the Secretary of State to 
prescribe the place or places at which records are to be kept. 
 
4.23 The policy aim for the storage of records is that they should be stored 
at the office that was principally responsible for the conduct of the transaction 
and that TSOs should be able to check the records locally and not have to 
travel to a central office holding the records possibly several hundred miles 
away.  
 
4.24 To meet this aim the Government proposes that the regulations should 
require: 
 
• That records of transactions are easily accessible at the local branch 

associated with the transaction 
• Where records are in paper form they must be kept at the local branch 
• Where records are in electronic form they can be stored centrally, provided 

they can be easily accessed at the local branch 
 
4.25 The Government does not propose to specify the type of electronic 
equipment to be used to store/access electronic records, provided such 
records can be easily accessed. 
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4.26 Records should be kept (or made available) at the local branch for six 
years, even when employees or partners who originally handled the records 
have moved on. 
 
Question 21: Do you agree with the proposals setting out the place or 
places at which permanent records are to be kept? 
 
Question 22: Should there be any other requirements setting out the 
place or places at which permanent records are to be kept?
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5. Fee for applications to revoke or vary prohibition notices 
 
Prohibition orders 
 
5.1 Section 3(1) of EAA 79 lists the triggers that allow the OFT to consider 
the fitness of an estate agent. Agents considered unfit are banned from 
carrying out estate agency work by means of prohibition orders. 
 
5.2 One of the triggers in Section 3(1) is when an agent has been 
convicted of specified offences. CEARA 07 amends EAA 79 by extending the 
list of triggers to include, amongst other things, situations where an estate 
agent has committed an offence, but not been convicted of that offence. 
Enforcement officers will require substantive evidence of the committing of an 
offence, which may include a police caution or evidence received from local 
TSDs, or from bodies like the FSA of an offence having been committed, 
where these authorities may not wish to prosecute for some reason - the FSA 
may instead revoke someone’s authorisation. This change, however, has 
ramifications for those parts of EAA 79 dealing with spent convictions under 
ROA 74 and any corresponding enactment in force in Northern Ireland. 
 
Applications to revoke or vary prohibition orders 
 
5.3 Section 5(4) of EAA 79 currently allows for prohibition orders to cease 
having effect when the conviction that formed the basis of the order becomes 
spent. This happens automatically and there is no need for the banned agent 
to apply to the OFT to have the ban revoked. But allowing the OFT to ban 
estate agents who have committed an offence but have not been convicted, 
would mean that those agents will have to apply to the OFT to get their 
prohibition order lifted, regardless of how long ago the misconduct occurred. 
 
5.4 The Government considers it wrong that a person who has been 
convicted of an offence should be in a better position than a person who has 
committed an offence but may not have been prosecuted. Accordingly, 
CEARA 07 removes the relevant reference to ROA 74 (and any Northern 
Ireland equivalent) in EAA 79. This will mean that all agents, regardless of the 
basis on which they have been banned (ie whether they have been convicted 
or have committed an offence) will have to apply to the OFT to have their 
prohibition order revoked or varied. When considering an application to 
revoke or vary an order, we would expect the OFT to lift orders where the only 
ground for a prohibition order is a spent conviction. For orders relating to 
offences that have been committed, the OFT will need to consider when 
grounds for issuing an order should be considered spent. 
 
Application fee 
 
5.5 This change in the way that prohibition orders are revoked means that 
all estate agents wishing to have their orders lifted will have to pay an 
application fee. The fee, which is non returnable, is currently set at £2,5005. It 

                                                 
5 Estate Agents (Fees) Regulations 1982 
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is unchanged since 1982 and was clearly designed to deter frivolous 
applications. In light of the changes to the way in which prohibition orders are 
revoked the Government considers that it is necessary to look again at the 
application fee and consider whether the amount is still appropriate. Other 
new trigger powers in EAA 79 are also likely to lead to increased numbers of 
prohibition orders being issued. 
 
5.6 The Government has considered the following options: 
 
Option 1 - Keep the application fee set at the current level of £2500 
 
This would deter frivolous applications, but may be disproportionate for 
applications, which prior to the amendments introduced by CEARA 07, would 
not have been necessary as following a spent conviction the prohibition order 
would have been automatically revoked. 
 
Option 2 - Reduce the application fee to £1000 
 
Reducing the application fee to £1000 would ensure that agents applying to 
have prohibition orders revoked or varied following a spent conviction would 
not be hit with a fee designed to put off frivolous applications, while balancing 
the needs of OFT to cover the costs of processing such applications. 
 
Question 23: Do you agree that £1000 is an appropriate amount to 
charge for applications to have prohibition orders revoked or varied? 
 
Question 24: If not, at what level should the application fee be set? 
 
Register of orders 
 
5.7 Pursuant to section 8 of EAA 79, the OFT holds a register of estate 
agents who have been issued with prohibition and warning orders. The 
register is open for public inspection, but the OFT can impose charges for 
inspecting it, copying entries in the register, certifying copies of entries and 
posting certified copies.6  
 
5.8 The OFT is currently in the process of putting the register on-line, 
ensuring that anyone can inspect it and take copies of entries. When the OFT 
puts the register on-line the Government will ensure that no fees are payable 
under the relevant secondary legislation. 

                                                 
6 £1 for inspecting and copying each “file of entries”, 75p per sheet for certifying copies of 
entries and £2.25 to £6.25 for posting certified copies of 1 to 6 sheets (plus £1 for each 
additional sheet). 
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6. Changing the offer making process 
 
Duty to forward details of offers to sellers 
 
6.1 At present, estate agents are under a duty to forward promptly and “in 
writing" to their clients details of offers from prospective buyers.7 The only 
exception to this is where the client has indicated in writing that he does not 
want particular types of offer to be passed on (such as those below a certain 
price, offers from people who are involved ‘in a chain’ or who do not have a 
mortgage in place). Failure to comply with this statutory requirement is 
designated an undesirable practice, which is a potential trigger for the OFT to 
consider a person’s fitness to undertake estate agency work. 
 
Failure to pass on offers to sellers 
 
6.2 The OFT Report stated that failure to pass on offers is one of the most 
frequent complaints the OFT receives about estate agents, but they have 
difficulty in substantiating complaints because of a lack of evidence. New 
provisions in EAA 79 that will require estate agents to keep permanent 
records of details of offers sent to clients for a period of at least six years 
should go a long way to improve transparency in the offer making process 
and consumer confidence in the integrity of property transactions. 
 
Require estate agents to forward details of all offers received 
 
6.3 To further increase transparency in the offer making process the OFT 
recommended that sellers should be given details of all offers received, which 
will mean that sellers should have no discretion to say that they do not wish to 
receive certain types of offers. 
 
6.4 The OFT Report8 argued that the ability of sellers to rule out in 
advance those offers they are not prepared to consider potentially creates 
confusion between estate agents and their clients as to the kind of offers 
which the seller does or does not wish to receive. As a consequence some 
suitable bids are not passed on; depriving sellers of an opportunity to consider 
an offer they may have found acceptable and potential buyers of the 
opportunity to purchase a property they desire. The OFT also points out that 
sellers often change their mind about what constitutes an acceptable offer 
while their property is on the market. The OFT therefore recommended that 
sellers should be given written details of all offers received by an agent. If this 
change was adopted, failure by agents to comply with the requirement to pass 
on details of all offers would become an undesirable practice. 
 
6.5 A possible disadvantage of removing the discretion of sellers over the 
types of bids they are prepared to consider, could be that sellers will be 
informed of all offers, including bids that they do not wish to pursue. If they try 
to define categories of offers they do not wish to see, and the estate agent 

                                                 
7 Paragraph 2 of Schedule 3 to the Estate Agents (Undesirable Practices) (No. 2) Order 1991 
8 OFT Report – page 74 – paragraphs 6.36-6.38 
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does not comply with this request, this could undermine the relationship 
between the seller and the agent. 
 
6.6 The Government can see both advantages and disadvantages in 
removing the discretion of sellers to not be notified about certain types of 
offers. Accordingly, we welcome views from consultees on the extent to which 
this is a problem and whether sellers would be happy if their discretion to ask 
estate agents to filter offers is removed.  
 
Question 25: Is there a case for removing the seller’s discretion to 
specify types of offers which they do not want their estate agent to pass 
on to them? 
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7. Changes to statutory terms 
 
Statutory terms in estate agents’ contracts 
 
7.1 The Estate Agents (Provision of Information) Regulations 1991 (made 
under section 18 of the EAA 79) set out information requirements that should 
be included in contracts between estate agents and their clients and the time 
and manner that such information should be provided by estate agents to their 
clients. The Regulations include statutory definitions for specified contract 
terms that deal with who can sell a property and in what circumstances 
commission is payable to the estate agent. Estate agents using the terms 
‘sole agency’, ‘sole selling rights’ and ‘ready, willing and able purchaser’ in 
their contracts must use the definitions contained in the Regulations, subject 
to amendment if they appear misleading when put in a contract. While there is 
no requirement to use the terms, any differing terms that are used that have 
similar purpose or effect, must be explained by reference to the statutory 
definitions. 
 
7.2 The aim of statutory definitions for these contract terms is to ensure 
that estate agents describe the terms in a consistent manner and consumers 
fully understand what they mean and the implications of signing a contract 
containing any of them. Contracts that do not comply with the Regulations are 
not enforceable, unless upheld by a court. In addition, any breach by an agent 
of section 18 (and provisions under the Estate Agents (Provision of 
Information) Regulations 1991) may lead to a fitness test by the OFT, 
ultimately leading to unfit agents being banned. 
 
The statutory terms 
 
7.3 The text of the statutory terms, as they appear in the Regulations, is 
listed below in Annex A. 
 
Making the statutory terms easier to understand 
 
7.4 The OFT Report9 referred to a survey that found that 90% of agents 
offer clients ‘sole agency’ contracts, nearly a quarter of which contain the 
‘ready, willing and able purchaser’ term, and more than a quarter of agents 
offer contracts with the term ‘sole selling rights’. 
 
7.5 The OFT found that many people do not sufficiently understand the 
contract terms they enter into with estate agents. Consequently some 
consumers have to pay commissions to more than one agent, sometimes long 
after the contract period has ended. The OFT concluded that the use of 
statutory terms has not been entirely successful in providing the greater 
transparency and clarity in estate agents’ contracts that was hoped for, and 
the terms do not explain clearly enough the rights of clients, obligations of 
agents, or when payments are due. The OFT recommended that the contract 
terms should be made clearer so that consumers are fully aware of the 

                                                 
9 OFT report – page 92, paragraph 6.125. 
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implications when entering into an agreement containing one or more of the 
prescribed terms.  The ‘ready, willing and able purchaser’ term, for example, 
means that a commission would be payable in a situation where a seller 
withdraws from a sale – regardless of the reason for the withdrawal, which 
may include unforeseen circumstances such as a bereavement or 
unemployment. 
 
7.6 In addition, the OFT suggested the use of warnings accompanying the 
statutory terms, similar to ‘health warnings’ used in consumer credit 
agreements (where, for example, debtors are warned of the risk of their home 
being repossessed if they fail to keep up the repayments). Giving a prominent 
warning in contracts should have the effect of focusing attention on individual 
terms and alerting consumers of the need to understand the relevant statutory 
terms. 
 
7.7 In response to the OFT recommendations, the Government is 
considering amending the definitions of the statutory terms contained in the 
schedule to the Estate Agents (Provision of Information) Regulations 1991. 
The revised statutory terms, together with capitalised warnings, are set out 
below in Annex B. 
 
Question 26: Do you agree that the statutory terms should be made 
clearer and easier to understand? 
 
Question 27: If so, do you have comments on the proposed 
amendments to the statutory terms? 
 
Question 28: Do you agree that the warnings should also be included 
with the statutory terms? 
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8. What happens next? 
 
8.1 The results of this consultation exercise, including a summary of the 
views expressed, will be published no more than three months after the close 
of the exercise. The results may be viewed on the BERR consultations home 
page at: http://www.berr.gov.uk/consultations. 
 
8.2 Subject to the response to this consultation and the approval by the 
OFT of at least one redress scheme open to all estate agents, it is intended 
that the Order requiring estate agents in the UK to join an approved scheme 
dealing with complaints about the buying and selling of residential property, 
will be made in late February or early March 2008. The Order, together with 
certain other provisions in CEARA 07 amending EAA 79, will come into force 
on 6 April 2008. 
 
8.3 Subject to this consultation, the revised fee for applications to revoke or 
vary prohibition notices will be introduced on 6 April 2008. 
 
8.4 The Government intends to publish draft record keeping regulations in 
the spring of 2008 and seek views on the contents. Subject to that 
consultation, the record keeping regulations will be made in the summer of 
2008. It is intended that the regulations and the remaining provisions in 
CEARA 07 will come into force on 1 October 2008. 
 
8.5 The Government also intends to publish draft amendments to the 
Estate Agents (Provision of Information) Regulations 1991 and the Estate 
Agents (Undesirable Practices) (No 2) Order 1991, in the spring of 2008, 
should it be decided to make changes to the offer making process and 
statutory clauses in estate agents’ contracts. Again, subject to consultation, it 
is intended that the amendments will come into force on 1 October 2008. 
 
8.6 Guidance will be available on the BERR web-site. 
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Annex A: 
 
Existing definitions of the statutory terms 
 
“Explanation of certain terms (1) 
 
(a) Sole selling rights  
 
You will be liable to pay remuneration to us, in addition to any other costs or 
charges agreed, in each of the following circumstances- 
 
if [unconditional contracts for the sale of the property are exchanged] (2) in the 
period during which we have sole selling rights, even if the purchaser was not 
found by us but by another agent or by any other person, including yourself; 
 
if [unconditional contracts for the sale of the property are exchanged] (2) after 
the expiry of the period during which we have sole selling rights but to a 
purchaser who was introduced to you during that period or with whom we had 
negotiations about the property during that period. 
  
(b) Sole agency  
 
You will be liable to pay remuneration to us, in addition to any other costs or 
charges agreed, if at any time [unconditional contracts for the sale of the 
property are exchanged] (2) - 
 
with a purchaser introduced by us during the period of our sole agency or with 
whom we had negotiations about the property during that period; 
 
or with a purchaser introduced by another agent during that period. 
 
(c) Ready, willing and able purchaser  
 
A purchaser is a "ready, willing and able" purchaser if he is prepared and is 
able to [exchange unconditional contracts for the purchase of your property]. 
(3) 
 
You will be liable to pay remuneration to us, in addition to any other costs or 
charges agreed, if such a purchaser is introduced by us in accordance with 
your instructions and this must be paid even if you subsequently withdraw and 
[unconditional contracts for sale are not exchanged] (4), irrespective of your 
reasons. 
 
NOTE: 
 
(1) In lieu of the words "us", "we", "our", "you" or "your" may be inserted or 
printed the name of the agent, the agency or the client, as appropriate, and for 
"the property" may be inserted the address thereof. 
(2) In Scotland for the words in square brackets there shall be substituted 
"unconditional missives for the sale of the property are concluded". 
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(3) In Scotland for the words in square brackets there shall be substituted 
"conclude unconditional missives for the purchase of your property". 
(4) In Scotland for the words in square brackets there shall be substituted 
"unconditional missives for sale are not concluded". 
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Annex B: 
 
Amended definitions of the statutory terms 
 
(a) Sole selling rights 
 
For the period that we have sole selling rights, we have the sole right to 
arrange the sale of the property.  You will be liable to pay us remuneration if 
the property is sold during that period, whether or not the purchaser was 
found by us.  This means that you will be liable to pay us remuneration even if 
the purchaser is found by you or any other person during this period.  
Furthermore, you will be liable to pay us remuneration if the property is sold 
after the expiry of the period during which we have sole selling rights, if it is 
sold to a purchaser whom we introduced or with whom we had negotiations 
during that period. 
 
For these purposes: (1) “remuneration” includes any costs and charges 
agreed between us; and (2) “sold” means that unconditional contracts for the 
sale of the property are exchanged (or, in Scotland, that unconditional 
missives for the sale of the property are concluded). 
 
IF YOU ARE IN DOUBT AS TO THE MEANING OF THIS TERM, YOU 
SHOULD SEEK INDEPENDENT ADVICE.’ 
 
(b) Sole agency 
 
For the period of our sole agency, we are the only estate agency business 
authorised to arrange the sale of the property.  You will be liable to pay us 
remuneration if the property is sold during that period to a purchaser that we 
introduced or with whom we had negotiations, or if it is sold during that period 
to a purchaser introduced by another estate agency business.  You will be 
liable to pay us remuneration if the property is sold at any time after the expiry 
of our sole agency, if it is sold to a purchaser who was introduced by us or 
with whom we had negotiations during that period. 
 
For these purposes: (1) “remuneration” includes any costs and charges 
agreed between us; and (2) “sold” means that unconditional contracts for the 
sale of the property are exchanged (or, in Scotland, that unconditional 
missives for the sale of the property are concluded). 
 
IF YOU ARE IN DOUBT AS TO THE MEANING OF THIS TERM, YOU 
SHOULD SEEK INDEPENDENT ADVICE.’ 
 
(c) Ready, willing and able purchaser 
 
You will be liable to pay us remuneration if a purchaser who is ready, willing 
and able is introduced by us and that purchaser is able to effect the exchange 
of unconditional contracts for the purchase of the property in accordance with 
your instructions. You will remain liable to pay us remuneration even if you 
subsequently withdraw from the sale for any reason whatsoever (including, for 
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example, unforeseen circumstances such as a bereavement or 
unemployment) and the exchange of unconditional contracts for sale does not 
occur.  
 
For these purposes, (1) “remuneration” includes any costs and charges 
agreed between us; and (2) in Scotland, “exchange of unconditional 
contracts” means the conclusion of unconditional missives.  
 
IF YOU ARE IN DOUBT AS TO THE MEANING OF THIS TERM, YOU 
SHOULD SEEK INDEPENDENT ADVICE.’ 
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Annex C: 
 
Summary of questions 
 
Question 1: Do you agree that all those who engage in estate agency work, 
as defined in EAA 79, should be required to join an approved redress 
scheme? 
 
Question 2: If not, what categories of persons of those currently engaged in 
estate agency work should be exempted from the duty to join an approved 
redress scheme? 
 
Question 3: Do you agree that the duty to join an approved redress scheme 
should apply in relation to all aspects of estate agency work relating to 
residential property, as defined in EAA 79? 
 
Question 4: If not, what descriptions of estate agency work should be 
excluded from the duty to join an approved redress scheme? 
 
Question 5: Do you agree that there should be no exclusions as to the 
description of complaints, including the description of persons who may bring 
a complaint, that may be considered by approved redress schemes (in 
respect of estate agency work in relation to residential property)? 
 
Question 6: If not, what exclusions from consideration by approved redress 
schemes should there be? 
 
Question 7: Do you agree that the definition of residential property is 
adequate to cover the types of property (the buying or selling of) which may 
be the subject of complaints against persons engaged in estate agency work? 
 
Question 8: If not, what descriptions of land should be excluded? 
 
Question 9: Do you consider that £500 or £1000 is an appropriate amount for 
a penalty charge for failing to join an approved redress scheme? 
 
Question 10: If not, at what level should the penalty charge be set? 
 
Question 11: Do you agree that there is no need to require the keeping of 
additional information relating to the giving of information to a client about 
their prospective liabilities to the estate agent? 
 
Question 12: If not, what types of additional information should be specified? 
 
Question 13: Do you agree that there is no need to require the keeping of 
additional information relating to the disclosure of an estate agent’s personal 
interest in a transaction? 
 
Question 14: If not, what types of additional information should be specified? 
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Question 15: Do you agree with the proposed list of information and actions 
that should be recorded and kept by the estate agent in relation to offers? 
 
Question 16: Should records be kept of other information received in relation 
to an offer or of other actions taken? 
 
Question 17: Do you agree that there is no need to require the keeping of 
records relating to any other information or event? 
 
Question 18: If not, what other information or actions should be specified? 
 
Question 19: Do you agree with the proposals setting out the manner in which 
permanent records are to be kept? 
 
Question 20: Should there be any other requirements setting out the manner 
in which permanent records are to be kept?  
 
Question 21: Do you agree with the proposals setting out the place or places 
at which permanent records are to be kept? 
 
Question 22: Should there be any other requirements setting out the place or 
places at which permanent records are to be kept? 
 
Question 23: Do you agree that £1000 is an appropriate amount to charge for 
applications to have prohibition orders revoked or varied? 
 
Question 24: If not, at what level should the application fee be set? 
 
Question 25: Is there a case for removing the seller’s discretion to specify 
types of offers which they do not want their estate agent to pass on to them? 
 
Question 26: Do you agree that the statutory terms should be made clearer 
and easier to understand? 
 
Question 27: If so, do you have comments on the proposed amendments to 
the statutory terms? 
 
Question 28: Do you agree that the warnings should also be included with the 
statutory terms? 
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Annex D: 
 
Consultation Code of Practice Criteria 
 
1. Consult widely throughout the process, allowing a minimum of 12 weeks for 
written consultation at least once during the development of the policy. 
 
2. Be clear about what your proposals are, who may be affected, what 
questions are being asked and the timescale for responses. 
 
3. Ensure that your consultation is clear, concise and widely accessible. 
 
4. Give feedback regarding the responses received and how the consultation 
process influenced the policy. 
 
5. Monitor your department’s effectiveness at consultation, including through 
the use of a designated consultation co-ordinator. 
 
6. Ensure your consultation follows better regulation best practice, including 
carrying out a Regulatory Impact Assessment if appropriate. 
 
The complete code of practice on consultation is available from 
http://bre.berr.gov.uk/regulation/documents/consultation/pdf/code.pdf 
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Annex E: 
 
List of Organisations Consulted 
 
Citizens Advice 
 
Department for Communities and Local Government 
 
IDRS Ltd 
 
Local Authorities Coordinating Office on Regulatory Services 
 
National Association of Estate Agents 
 
National Consumer Council 
 
Northern Ireland Executive 
 
Office of Fair Trading 
 
Ombudsman for Estate Agents 
 
The Royal Institution of Chartered Surveyors 
 
Scottish Consumer Council 
 
Scottish Executive 
 
Surveyors Ombudsman Service 
 
Trading Standards Institute 
 
Welsh Assembly Government 
 
Welsh Consumer Council   
 
Which? 
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Annex F  Summary: Intervention & Options 
Department /Agency: 
Department for Business, 
Enterprise and Regulatory 
Reform  

Title: 
Impact Assessment of proposals for exercising estate 
agents' redress and record keeping powers 

Stage: Partial Version: 1 Date: 7 November 2007 

Related Publications: A consultation on proposals for exercising powers in the Consumers, Estate 
Agents and Redress Act 2007 and other changes to estate agents’ secondary legislation 

Available to view or download at: 
http://www.berr.gov.uk 

Contact for enquiries: Graham Noyce Telephone: 020 7215 2135    
What is the problem under consideration? Why is government intervention necessary? 
The estate agents provisions in the Consumers, Estate Agents and Redress Act 2007 (CEAR 
07) seek to improve the regulation of estate agents in the UK. The Act contains powers setting 
out the scope of estate agent redress schemes and record keeping requirements for estate 
agents. The Government considers it necessary to exercise some of these powers to meet the 
policy objective. The Government is also proposing additional changes to estate agents' 
secondary legislation to make fees paid by estate agents more equitable and to improve 
standards in the sector. 

 
What are the policy objectives and the intended effects? 
A penalty charge regime for non membership of redress schemes is likely to increase the 
number of estate agents joining such schemes. Regulations setting out record keeping 
requirements should increase the effectiveness of the record keeping provisions in CEAR 07. A 
more equitable revocation fee will ensure that there is not a prohibitive barrier preventing 
banned agents applying to have orders lifted. Changing the offer making process and statutory 
terms in estate agents contracts will improve transparency and consumer confidence and 
prevent consumers paying unwanted fees. 

 
 What policy options have been considered? Please justify any preferred option. 
We have considered (1) doing nothing ie not making the changes recommended in the 
accompanying consultation (2) making the changes recommended in the consultation and (3) 
encouraging estate agents to comply voluntarily with the changes recommended in the 
consultation. Option 2 is the preferred option as it will ensure more estate agents join redress 
schemes, the record keeping requirements work more effectively, banned agents are not put 
off applying to have prohibition orders revoked or varied and the offer making process and 
statutory clauses in estate agents’ contracts are improved. 

 
When will the policy be reviewed to establish the actual costs and benefits and the 
achievement of the desired effects? The policy (together with the estate agents provisions in 
CEARA 07) will be reviewed within a maximum of 5 years to ensure it has been effective and 
reduced detriment in the market. 

 
Ministerial Sign-off For  consultation stage Impact Assessments: 

I have read the Impact Assessment and I am satisfied that, given the available evidence, it 
represents a reasonable view of the likely costs, benefits and impact of the leading options. 

Signed by the responsible Minister:  
Gareth Thomas 
 ............................................................................................................. Date: 7 November 2007 
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Summary: Analysis & Evidence 
Policy Option:  1 Description:  Do nothing ie do not make the changes recommended in the 

consultation 

 

C
O

S
TS

 

ANNUAL COSTS Description and scale of key monetised costs by ‘main  
affected groups’   

One-off (Transition) Yrs 

£ 0     

Average Annual Cost 
(excluding one-off) 

£ 0  Total Cost (PV) £ 0 
Other key non-monetised costs by ‘main affected groups’        

 

B
E

N
E

FI
TS

 

ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main  
affected groups’       

One-off Yrs 

£ 0     

Average Annual Benefit 
(excluding one-off) 

£ 0  Total Benefit (PV) £ 0 
Other key non-monetised benefits by ‘main affected groups’        

 
Key Assumptions/Sensitivities/Risks Not making the changes recommended in the 
consultation would leave estate agents subject to the provisions in the Estate Agents Act 1979, 
as amended by the CEARA 07, and to existing secondary legislation. There would be no costs 
or benefits. 

 
Price 
Base 

0

Time 
Period 

Net Benefit Range (NPV) 
£       

NET BENEFIT (NPV Best estimate) 

£       
 
What is the geographic coverage of the policy/option? UK  
On what date will the policy be implemented? NA 
Which organisation(s) will enforce the policy? NA 
What is the total annual cost of enforcement for these organisations? £       
Does enforcement comply with Hampton principles? Yes/No 
Will implementation go beyond minimum EU requirements? Yes/No 
What is the value of the proposed offsetting measure per year? £       
What is the value of changes in greenhouse gas emissions? £       
Will the proposal have a significant impact on competition? Yes/No 
Annual cost (£-£) per organisation 
(excluding one-off) 

Micro 
      

Small 
      

Medium 
      

Large 
      

Are any of these organisations exempt? Yes/No Yes/No N/A N/A  
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease) 

Increase £       Decrease £       Net Impact £        
Key: Annual costs and benefits: Constant Prices  (Net) Present Value 
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Summary: Analysis & Evidence 
Policy Option:  2 Description:  Make the changes recommended in the consultation 

 

C
O

S
TS

 

ANNUAL COSTS Description and scale of key monetised costs by ‘main  
affected groups’ To estate agents in increased record 
keeping costs (0.68m - £1.7m) and increased postage costs 
passing on details of offers (0.031m). 

One-off (Transition) Yrs 

£ 0     

Average Annual Cost 
(excluding one-off) 

£ 0.711 - 1.731m  Total Cost (PV) £ 0.711 - 1.731m 
Other key non-monetised costs by ‘main affected groups’        

 

B
E

N
E

FI
TS

 

ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main  
affected groups’ To consumers in reduced detriment from 
agents signing up to redress schemes (one-off £0.41m) and 
record keeping (£0.6m - £1.1m), to OFT in reduced fitness 
investigations (one-off £0.076m) and to consumers in 
reduced commission payments from improved statutory 
terms (£0.098m).

One-off Yrs 

£ 0.486 1 

Average Annual Benefit 
(excluding one-off) 

£ 0.698 - 1.198m  Total Benefit (PV) £ 1.184 - 1.684 
Other key non-monetised benefits by ‘main affected groups’        

 
Key Assumptions/Sensitivities/Risks That the estate agents provisions in CEARA 07 are 
introduced together with the powers and changes recommended in the consultation. 

 
Price 
Base 

Time 
Period 

Net Benefit Range (NPV) 
£       

NET BENEFIT (NPV Best estimate) 

£       
 
What is the geographic coverage of the policy/option? UK  
On what date will the policy be implemented? 2008 
Which organisation(s) will enforce the policy? OFT and TSDs 
What is the total annual cost of enforcement for these organisations? £       
Does enforcement comply with Hampton principles? Yes 
Will implementation go beyond minimum EU requirements? No 
What is the value of the proposed offsetting measure per year? £       
What is the value of changes in greenhouse gas emissions? £       
Will the proposal have a significant impact on competition? No 
Annual cost (£-£) per organisation 
(excluding one-off) 

Micro 
      

Small 
      

Medium 
      

Large 
      

Are any of these organisations exempt? No No N/A N/A  
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease) 

Increase £       Decrease £       Net Impact £        
Key: Annual costs and benefits: Constant Prices  (Net) Present Value 
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Summary: Analysis & Evidence 
Policy Option:  3 Description:  Encouraging estate agents to comply voluntarily with the 

changes recommended in the consultation 

 

C
O

S
TS

 

ANNUAL COSTS Description and scale of key monetised costs by ‘main  
affected groups’ To estate agents in increased record 
keeping costs (£0 - £0.68m). One-off (Transition) Yrs 

£ 0     

Average Annual Cost 
(excluding one-off) 

£ 0 - 0.68m  Total Cost (PV) £ 0 - 0.68m 
Other key non-monetised costs by ‘main affected groups’        

 

B
E

N
E

FI
TS

 

ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main  
affected groups’ To consumers in reduced detriment from 
record keeping (£0 - £0.6m) and reduced commission 
payments from improved statutory terms (£0 - £0.02m). 

One-off Yrs 

£ 0     

Average Annual Benefit 
(excluding one-off) 

£ 0 - 0.62m  Total Benefit (PV) £ 0 - 0.62m 
Other key non-monetised benefits by ‘main affected groups’        

 
Key Assumptions/Sensitivities/Risks The costs and benefits under option 3 are lower than 
those under option 2 where it is mandatory for estate agents to follow the statutory 
requirements. 

 
Price 
Base 

Time 
Period 

Net Benefit Range (NPV) 
£       

NET BENEFIT (NPV Best estimate) 

£       
 
What is the geographic coverage of the policy/option? UK  
On what date will the policy be implemented? 2008 
Which organisation(s) will enforce the policy? OFT and TSDs 
What is the total annual cost of enforcement for these organisations? £       
Does enforcement comply with Hampton principles? Yes 
Will implementation go beyond minimum EU requirements? No 
What is the value of the proposed offsetting measure per year? £       
What is the value of changes in greenhouse gas emissions? £       
Will the proposal have a significant impact on competition? No 
Annual cost (£-£) per organisation 
(excluding one-off) 

Micro 
      

Small 
      

Medium 
      

Large 
      

Are any of these organisations exempt? No No N/A N/A  
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease) 

Increase £       Decrease £       Net Impact £        
Key: Annual costs and benefits: Constant Prices  (Net) Present Value 
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Evidence Base (for summary sheets) 
 
[Use this space (with a recommended maximum of 30 pages) to set out the evidence, analysis and 
detailed narrative from which you have generated your policy options or proposal.  Ensure that the 
information is organised in such a way as to explain clearly the summary information on the preceding 
pages of this form.] 
 
Introduction 
 
1. This Impact Assessment considers the costs and benefits of: 
 

• implementing powers in the Consumers, Estate Agents and Redress Act 2007 
(CEARA 07) relating to the regulation of estate agents that define the scope of estate 
agents redress schemes and set out the record keeping requirements that estate 
agents must comply with; 

• changing the fee paid by estate agents when applying to have prohibition orders 
banning them from carrying out estate agency work revoked or varied, resulting from 
changes to the revocation procedure in CEARA 07; and 

• making changes in secondary legislation to the procedure for forwarding offers for 
properties to sellers and the use of statutory terms in estate agents’ contracts. 

 
Background 
 
Existing regulatory regime 
 
2. Estate agents in the UK are primarily regulated by the Estate Agents Act 1979 (EAA 79), 

which: 
 

• regulates the conduct of estate agents in the course of estate agency work, but does 
not cover the letting of properties; 

• lays down the duties that agents owe to clients (such as the passing on of offers, 
handling money and giving details of charges) and to third parties (such as disclosure 
of personal interest); and 

• gives the Office of Fair Trading (OFT) the power to issue warning or prohibition 
notices against those persons they consider to be unfit to carry on estate agency 
work. 

 
Consumers, Estate Agents and Redress Act 2007 
 
3. The estate agents provisions in CEARA 07 take forward recommendations made by the 

Office of Fair Trading in its 2004 study on the market for estate agency services in 
England and Wales. The OFT concluded that whilst the estate agency market works well 
in many respects there was significant consumer dissatisfaction with the services 
provided. Furthermore, the processes were not transparent and it was difficult for 
enforcers and consumers to substantiate that abuse had occurred in order that it might 
be dealt with. The OFT recommended among other things, a number of improvements to 
EAA 79 to improve the regulatory regime and called for estate agents to be encouraged 
to join an ombudsman scheme. The Government endorsed the OFT proposals in its 
response to the OFT report in July 2004, but said that it wished to require all estate 
agents to belong to an ombudsman scheme. 

 
4. CEARA 07 amends EAA 79 and introduces measures to: 
 



• require estate agents to belong to an independent approved redress scheme which 
will determine disputes between estate agents and buyers or sellers of residential 
property in the United Kingdom;  

• require estate agents to keep adequate records of their dealing with a client for a 
period of six years; 

• increase the OFT and Trading Standards Officers powers to inspect an estate agent’s 
files on a transaction; and 

• give the OFT more scope to consider the fitness of an estate agent, ultimately leading 
to banning an estate agent from practising, and to increase the scope of the grounds 
under which the OFT can issue warning orders to estate agents. 

 
5. This IA deals with powers in CEARA 07 in relation to the redress and record keeping 

requirements. 
 
Estate agents redress scheme membership 
 
6. CEARA 07 enables the Secretary of State by order to require persons engaged in estate 

agency work to join an approved redress scheme dealing with complaints from buyers 
and sellers of residential property. Making membership of an ombudsman scheme 
compulsory will improve standards of service in the industry and provide a cost effective 
means for consumers to gain redress when things go wrong. 

 
7. Estate agents in England and Wales are already required under the Housing Act 2004 to 

belong to an approved redress scheme in relation to complaints about Home Information 
Packs (HIPs)1. CEARA 07 extends the redress requirement to all complaints about the 
buying and selling of residential property (including HIPS) and to estate agents 
throughout the UK. It is the Government’s intention to repeal the Housing Act powers 
when the order requiring membership of redress schemes comes into force, together 
with the Order requiring redress scheme membership. 

 
8. Under EAA 79, as amended by CEARA 07, failure to join an approved redress scheme is 

a trigger enabling the OFT to consider the fitness of an estate agent to operate. If found 
unfit the OFT may issue a prohibition order banning the estate agent from carrying out 
estate agency work. However, the banning process can be a lengthy one; estate agents 
are given notice of the reasons for the proposed ban, have the right to make 
representations to the OFT including an oral hearing, and the right to appeal against the 
ban to the Secretary of State. Estate agents are allowed to continue operating pending 
the outcome of a fitness investigation. Excluding the more complex cases, the OFT take 
on average four to six months to investigate the fitness of an estate agent. 

 
9. In addition to a general order making power requiring redress scheme membership, 

CEARA 07 contains a number of order making powers enabling the Government to 
further define the scope of redress schemes:  

 
• a power to specify that the duty to belong to an approved redress scheme only 

applies to persons of a specified description who engage in estate agency work 
• a power to specify the type of estate agency work carried out by persons required to 

belong to an approved redress scheme 
• a power to specify the type of complaint that can be excluded from consideration by 

an approved redress scheme (which may be framed by reference to a description of 
person making a complaint) 

• a power to exclude land of a specified description from the definition of residential 
property 

                                                 
1 The Home Information Pack (Redress Scheme) (No.2) Order 2007 
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10. There is also a power to set the penalty charge for non membership of an approved 

redress scheme. 
 
11. The Government does not currently propose to exercise all of the redress powers in the 

Act (these are reserve powers which we may need to use later), although this is subject 
to the outcome of the accompanying consultation. 

 
12. The Government considers that the definitions of estate agency work and residential 

property contained in EAA 79, and amended by the CEARA 07, are adequate for the 
purposes of the redress scheme order. Also that there is no need to further specify types 
of estate agents who must join a scheme, descriptions of estate agency work carried out 
by persons who must join a scheme, types of complaints that can be excluded from 
consideration by a scheme and types of land that can be excluded from the definition of 
residential property. Consequently we do not propose to exercise the powers specified in 
paragraph 9 above. 

 
13. Not exercising the power to exclude certain types of complaints from consideration by 

redress schemes (bullet 3 in paragraph 9) may result in them dealing with complaints 
from commercial bodies. There is a risk that commercial bodies may use redress 
schemes as an alternative to going to court, which could put increased burdens on 
schemes to the detriment of consumers. The Government thinks that this is unlikely, as 
complaints can only be made in relation to residential property and commercial bodies 
have greater access to professional advice, making it more likely that they would seek 
redress through the courts. But this is something we will keep under review and take 
action on if necessary. 

 
14. The Government does intend to set a penalty charge for non membership of a redress 

scheme (paragraph 10). A penalty charge is a quick and simple deterrent for sanctioning 
estate agents who are not members of a redress scheme, which can be repeated if 
necessary. It is, however, only part of the process for dealing with non membership - the 
ultimate sanction is that an estate agent can be banned from carrying out estate agency 
work if they refuse to join a redress scheme. However, relying only on prohibition orders 
may lead to some agents not joining redress schemes until threatened with a prohibition 
order, or not at all. 

 
Duty to keep permanent records 
 
15. CEARA 07 introduces a new requirement on estate agents engaged in estate agency 

work to keep records of transactions for a period of up to 6 years (“permanent records”). 
Estate agents are already required to forward promptly and “in writing" details of offers 
from prospective buyers to sellers, information about a client’s prospective liabilities to an 
agent and information about an estate agent’s personal interest in a transaction. Failure 
to do so is classified as an undesirable practice, which is a trigger enabling the OFT to 
consider an estate agents fitness to operate. Until now there has not been a requirement 
to keep records of offer letters after sending them. A formal duty to keep records will 
provide enforcers with audit trails, making it easier to obtain evidence to prove 
misconduct and take enforcement action. 

 
16. CEARA 07 requires estate agents to keep permanent records of offers to sellers from 

prospective buyers, information about a client’s prospective liabilities to an agent and 
information about an estate agent’s personal interest in a transaction. 

 
17. In addition to these requirements, the Act contains order making powers enabling the 

Government to require the keeping of further records by means of regulations: 
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• A power to require the keeping of additional information relating to a client’s 
prospective liabilities to an estate agent 

• A power to require the keeping of additional information relating to the disclosure of 
an estate agent’s personal interest in a transaction  

• In relation to offers received, a power to require the keeping of information relating to 
the making of such offers 

• A power to require the keeping of a record of any other information or event of a 
prescribed description 

 
18. The Act also contains order-making powers regarding the keeping of records:  
 

• A power to specify the manner in which permanent records are to be kept 
• A power to specify the place or places at which permanent records are to be kept 

 
19. As with the redress powers the Government does not propose to enact all of the record 

keeping powers in the Act, although this is subject to the outcome of the accompanying 
consultation. 

 
20. Some of the record keeping powers are reserve powers. The Government considers that 

there is no current need to require the keeping of additional information relating to a 
client’s prospective liabilities to an estate agent and an estate agent’s personal interest in 
a transaction. The Government also considers that there is no current need to require the 
keeping of any other information or event of a prescribed description. Consequently we 
do not propose to enact the powers at bullets 1, 2 and 4 in paragraph 17 above. 

 
21. The Government does intend to require the keeping of information relating to the giving 

of offers (bullet 3 in paragraph 17) and specify the manner in which permanent records 
are to be kept and the place or places at which permanent records are to be kept (bullets 
1 and 2 in paragraph 18). 

 
Prohibition notices and appeals to revoke or vary them 
 
22. Section 3(1) of EAA 79 lists the triggers that allow the Office of Fair Trading to consider 

the fitness of an estate agent. Agents considered unfit are banned from carrying out 
estate agency work by means of prohibition orders. 

 
23. CEARA 07 increases the number of trigger powers. One of the new trigger powers 

enables the OFT to consider the fitness of an agent who has committed an offence, but 
not been convicted of that offence. 

 
24. Until now estate agents convicted of an offence had their prohibition orders revoked 

automatically when the convictions were considered spent under the Rehabilitation of 
Offenders Act 1974 (ROA 74). However, ROA 74 does not apply to estate agents who 
have been banned for committing an offence, but not been convicted. In order to avoid 
treating convicted estate agents more favourably than agents who have only committed 
an offence, CEARA 07 will remove from EAA 79 references to the ROA 74. This will 
require all banned estate agents, regardless of whether or not a conviction has been 
spent, to apply to the OFT to have a prohibition order revoked or varied. 

 
25. The increase in trigger powers and the change to the revocation process will lead to an 

increase in the number of prohibition orders issued and applications to the OFT to have 
such orders revoked or varied. 
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26. The application fee to have a revocation order revoked or varied is currently £2,5002. In 
light of the above changes the Government considers that it is necessary to look again at 
the application fee and consider if it is still appropriate. 

 
Duty to forward details of offers to sellers 
 
27. As mentioned above, estate agents are required to forward promptly and “in writing" to 

sellers details of offers from prospective buyers, except where the client has indicated 
that he does not want particular types of offers to be passed on. Failure to forward an 
offer is classified as an undesirable practice, which is a trigger enabling the OFT to 
consider an estate agent’s fitness to operate.  

 
28. The OFT report recommended that in order to increase transparency in the offer making 

process, sellers should be given copies of all offers received including those they had 
indicated they did not wish to see. The OFT argued that the ability of sellers to rule out in 
advance receiving certain types of offer, potentially creates confusion between estate 
agents and their clients as to the kind of offers which the seller does or does not wish to 
receive. As a consequence some suitable bids are not passed on depriving sellers of an 
opportunity to consider offers they may have found acceptable and potential buyers of 
the opportunity to purchase a property they desire. This recommendation was not 
included in CEARA 07 as it can be implemented by amending the Estate Agents 
(Undesirable Practices) (No 2) Order 1991. 

 
29. The Government is seeking views from consultees on the extent to which this is a 

problem and whether sellers would be happy if their discretion to ask estate agents to 
filter offers is removed. 

 
Statutory terms in estate agents’ contracts 
 
30. The Estate Agents (Provision of Information) Regulations 1991 sets out certain statutory 

definitions for contract terms relating to the payment of fees to estate agents. Estate 
agents using the terms ‘sole agency’, ‘sole selling rights’ and ‘ready, willing and able 
purchaser’ in their contracts must use the definitions contained in the Regulations, 
subject to amendment if they appear misleading when put in a contract. While there is no 
requirement to use the terms, any differing terms that are used that have similar purpose 
or effect, must be explained by reference to the definitions in the schedule. 

 
31. The aim of statutory definitions for these contract terms is to ensure that estate agents 

describe the terms in a consistent manner and consumers fully understand what they 
mean and the implications of signing a contract containing any of them. Contracts that do 
not comply with the regulations are not enforceable without a court order. 

 
32. Detailed descriptions of the terms are contained in the accompanying consultation but in 

summary: 
 
33. Sole agency gives a single estate agent the right to sell a client’s property and charge 

commission at any time, even if the sole agency has expired and the property is sold by 
another estate agent, provided the agent with the sole agency agreement introduced the 
buyer to the seller or had negotiations with him during the contract period. 

 
34. Sole selling rights gives an estate agent the sole right to sell a property and charge 

commission at any time, provided he introduced the buyer to the seller or had 
negotiations with him during the contract period. The agent is also entitled to a 

                                                 
2 Estate Agents (Fees) Regulations 1982 
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commission if the property is sold to anyone else during the contract period, regardless 
of whether or not the agent introduced the buyer. 

 
35. Ready, willing and able purchaser requires a seller to pay a commission to an estate 

agent if the agent is able to introduce a buyer in accordance with the seller’s instructions, 
who is ready, willing and able to proceed with the purchase i.e. someone who is 
prepared and able to exchange unconditional contracts. A commission is payable even if 
the seller withdraws from the sale, regardless of the reason for the withdrawal. 

 
36. The OFT found that many people do not sufficiently understand these contract terms3. 

Consequently some consumers have to pay commissions to more than one agent, and 
after the contract period with the agent has ended. The OFT recommended that 
contracts with estate agents were made clearer so that consumers are fully aware of the 
implications when entering into an agreement containing one or more of the prescribed 
terms. The OFT also recommended the use of further explanations or “health warnings” 
in estate agents’ contracts - a similar approach has been taken in consumer credit 
contracts, where, for example, debtors are warned of the risk of their home being 
repossessed if they fail to keep up the repayments. 

 
37. In response to the OFT recommendations, the Government is considering amending the 

definitions of the statutory terms contained in the schedule to the Estate Agents 
(Provision of Information) Regulations 1991. Alternative versions of the clauses, including 
‘health warnings’, are set out in the accompanying consultation. 

 
38. The department is mindful of work being done by Better Regulation Executive to improve 

the provisions of information to consumers. We will ensure that the prescribed 
information on statutory terms is in line with guidance when it is available. 

 
Rationale for Government Intervention 
 
Redress and penalty fees 
 
39. Under EAA 79, as amended by CEARA 07, all agents will be required to join an 

approved redress scheme or risk being banned from practicing by the OFT. However, the 
banning process can be lengthy and a few agents may think that there is no real 
detriment to them if they don’t join a scheme until faced with the imminent threat of a 
prohibition order. To counter this, the CEARA 07 provides for an automatic penalty 
charge to be levied against any agent who has not joined an approved redress scheme. 
This will increase the costs of non-membership from the outset, and should lead to fewer 
estate agents finding it profitable to remain outside the scheme for as long as possible. 

 
Record keeping 
 
40. Estate agents, like any other profit-seeking business, have incentives to limit costs and 

unnecessary activity. Although CEARA 07 contains provisions for general record keeping 
(offers to sellers from prospective buyers, information about a client’s prospective 
liabilities to an agent and information about an estate agent’s personal interest in a 
transaction), there is significant value to enforcers and to consumers in requiring that 
additional details in relation to offers are kept. In practice many estate agents may 
already be keeping such details, but those that do not, have little incentive to start 
recording them on their own. 

 
41. The same argument can be made regarding the location and manner in which records 

are kept. Estate agents that already comply with the provisions will not be affected; 
                                                 
3 OFT report – page 90, paragraph 6.113 
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however those who do not comply presently cannot be expected to comply on their own, 
to the extent that switching their habits would impose additional costs on their business. 
However, there is a strong argument for ensuring that records are kept in a certain form 
and place, namely the ease of access for enforcement agencies and in turn speedy 
redress for consumers. 

 
Application fee to revoke or vary prohibition orders 
 
42. Considerations of fairness form the rationale for reassessing the fee paid for applications 

to vary or revoke prohibition orders. Under the current system, convicted offenders, 
whose convictions are considered spent under ROA 74, do not have to apply to the OFT 
to have their prohibition orders revoked as it happens automatically. Under EAA 79, as 
amended by CEARA 07, all agents will have to apply to have their prohibition orders 
lifted regardless of whether a conviction is spent. By expanding the circumstances in 
which the OFT can consider the fitness of agents, CEARA 07 will also lead to more 
estate agents receiving prohibition orders and subsequently applying to revoke or vary 
orders. In the light of these changes the Government is considering whether the existing 
application fee is appropriate. 

 
Offer letters 
 
43. Greater transparency in the offer making process will give sellers the maximum 

opportunity to consider offers they may find acceptable. As a consequence the market 
will operate more efficiently enabling additional economic benefit to be gained while 
reducing the scope for possible misconduct by estate agents by the withholding of offers. 

 
Statutory terms 
 
44. Making the statutory terms clearer and easier to understand and/or adding ‘health 

warnings’ to focus customers’ attention on clause meanings will reduce the number of 
instances in which consumers misunderstand the contract terms and pay unnecessary 
commissions to estate agents. This will be to the benefit of the consumers and the 
agents affected, and to the Courts in terms of reduced cases being brought by agents 
attempting to recover fees.  

 
Objectives of Intervention 
 
45. The objective of the intervention is to exercise powers contained in CEARA 07 in order to 

reduce consumer detriment and resource costs, while moving towards more equitable 
treatment of certain groups. 

 
46. The intervention will have succeeded if fewer estate agents remain outside of redress 

schemes than would have been the case if there was no penalty charge regime, if it 
facilitates the work of enforcement officials by ensuring records are comprehensive and 
accessible, if the application fee is changed to a more proportionate level, if greater 
transparency is brought to the offer making process and if consumers better understand 
the statutory terms in estate agents’ contracts. 

 
Options 
 
47. This IA considers the costs and benefits of implementing the redress and record keeping 

powers in CEARA 07, changing the fees paid by estate agents when applying to have 
prohibition orders revoked or varied, changing the procedure for forwarding offers for 
properties to sellers and changing the statutory terms in estate agents’ contracts. The 
powers and changes are not mutually dependent can be implemented individually; hence 
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the individual costings later on in the IA. For convenience they have been grouped 
together and considered collectively as follows: 

 
Option 1: Do nothing. 
 
Option 2: Implement the powers and changes recommended in the accompanying 
consultation. This would result in a penalty charge regime for non membership of estate 
agents’ redress schemes; the exercising of record keeping powers relating to offer letters, 
the manner in which records are kept and the place and places in which records are kept; 
changing the fee for applications to have prohibition orders revoked or varied; and 
amending secondary legislation relating to offer letters and statutory terms. 
 
Option 3: Encourage estate agents to comply with the proposed powers and other 
changes, but rely on voluntary compliance. 

 
48. The costs and benefits of the ‘do something’ options (2 and 3) are compared together. 
 
Business sectors affected 
 
49. The main impact of costs resulting from legislative changes will fall on estate agents. 

According to the OFT, there are around 12,0004 estate agency offices in the UK. Some 
of these are members of large chains or groups of independent estate agents, but the 
majority are small businesses, typically employing around 5 people5. It is estimated that 
around 60% of estate agents are small independent firms6. 

 
Devolution 
 
50. Estate agency is a reserved matter, so changes to legislation will impact upon agents 

practising in Scotland and Northern Ireland, as well as England and Wales. 
 
Assumptions 
 
51. This IA has been prepared on the assumption that the estate agents provisions in 

CEARA 07 are introduced and the general order requiring estate agents to belong to 
approved redress schemes is enacted. It then considers the merits of enacting or not 
enacting the redress and record keeping powers in CEARA 07 described in paragraphs 
9, 17 and 18 above. 

 
52. Changes to the offer making process and statutory terms in estate agents’ contracts are 

not linked to CEARA 07 and can be done by amending existing secondary legislation. 
The IA considers the merits of amending or not amending the legislation. 

 
53. Some of the costs and benefits build on those contained in the Consumers, Estate 

Agents and Redress Bill Regulatory Impact Assessment. The Bill RIA is available 
from http://www.berr.gov.uk/files/file35347.pdf 

                                                

 
Option 1 – do nothing 
 
54. Not exercising any of the powers in CEARA 07 would leave estate agents subject to the 

provisions in the in EAA 79 as amended by CEARA 07. Estate agents would be required 
to join an approved redress scheme but would not be subject to penalty charges for non 
membership. They would have to keep the records of transactions specified in the Act, 

 
4 OFT estimate – page 28, paragraph 3.43 of the OFT report 
5 OFT report – page 30, paragraph 3.46 
6 Council of Mortgage Lenders research quoted on page 121 of Annex C of the OFT report 
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but would not have to keep any additional records. Banned agents would be able to 
apply to the OFT to have prohibition orders revoked or varied upon payment of £2,500. 
Estate agents would only have to forward details of offers that sellers have indicated they 
want to see. They would have to use the existing statutory terms (or amended versions 
with a similar meaning) when including them in contracts. 

 
Redress 
 
55. The lack of a penalty charge regime would be likely to reduce the number of estate 

agents joining redress schemes or at least delay their joining of a redress scheme until 
such time as the OFT was about to prohibit them from carrying out estate agency work. 
This would limit the improvement in standards resulting from compulsory redress scheme 
membership. 

 
Additional costs: 
 
56. None. 
 
Additional benefits: 
 
57. None. 
 
Record keeping 
 
58. Not exercising the record keeping power relating to offer letters (bullet 3 in paragraph 17) 

will result in some additional records related to the giving of offers not being kept. Not 
exercising the power relating to the manner of keeping records (bullet 1 in paragraph 18) 
will result in some records not being properly recorded and kept. This will result in less 
evidence being available to prove misconduct leaving more rogue agents carrying out 
estate agency work to the detriment of consumers. Not exercising power relating to the 
location of records (bullet 2 in paragraph 18) will enable estate agents to keep records 
where they choose. Some estate agents may choose to keep records at central offices 
and not make them available for inspection at local branches requiring enforcers to travel 
possibly large distances to inspect them. 

 
Additional costs: 
 
59. None. 
 
Additional benefits: 
 
60. None. 
 
Application fee to revoke or vary prohibition orders 
 
61. Banned agents seeking to have prohibition orders revoked or varied will pay the same 

application fee, regardless of the circumstances in which they were banned. 
 
Additional costs: 
 
62. None. 
 
Additional benefits: 
 
63. None. 
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Offer letters 
 
64. Not amending the Estate Agents (Undesirable Practices) (No 2) Order 1991 will result in 

only those offers sellers have indicated that they want to see, being forwarded to them by 
estate agents. This will result in some offers not being passed on to sellers which they 
might find acceptable to the detriment of both them and potential buyers. 

 
Additional costs: 
 
65. None. 
 
Additional benefits: 
 
66. None. 
 
Statutory terms 
 
67. Not amending the Estate Agents (Provision of Information) Regulations 1991 will result in 

the statutory terms used in estate agents’ contracts being unchanged. This means that 
concerns about the clarity of these terms will remain unaddressed, which in turn may 
result in some sellers not understanding their liabilities and paying unnecessary 
commissions to estate agents. Further court cases will continue to be brought, involving 
both legal fees and costs to the public courts system. 

 
Additional costs: 
 
68. None. 
 
Additional benefits: 
 
69. None. 
 
Option 2 – Implement the powers and changes recommended in the accompanying 
consultation 
 
Option 3 – Encourage estate agents to comply voluntarily with the proposed powers and 
changes 
 
70. Exercising option 2 will ensure that: 
 

• Estate agents not joining approved redress schemes will be subject to penalty 
charges for non membership 

• Estate agents will have to keep additional records related to the giving of offers, keep 
records in a specified manner and at a specified place or places. 

• Estate agents applying to the OFT to have prohibition orders revoked or varied will 
have to pay a more appropriate application fee 

• Estate agents will have to send to sellers details of all offers received regardless of 
whether or not they have indicated they do not wish to receive them 

• Estate agents using contracts that include the statutory terms will use amended 
versions of the terms including health warnings 

 
71. Option 3 assumes that instead of enacting the penalty charge provisions and record 

keeping powers in CEARA 2007 and other changes recommended in the accompanying 
consultation, the Government instead publishes its recommended course of action and 
relies on estate agents to comply with this guidance. 
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72. This course of action has limitations; the penalty charge regime for non-membership of 

redress schemes would have no impact where estate agents were simply relied on to 
comply; and the fee for applying to have a prohibition order revoked or varied would be 
unchanged. These actions can only be done by exercising the powers in CEARA 07 or 
changing the appropriate orders or regulations. 

 
73. Publishing guidance on record keeping requirements and relying on estate agents to 

comply with them may have some impact. With 80% of estate agents signed up to the 
voluntary Ombudsman for Estate Agents (OEA) redress scheme and complying with the 
OEA’s code of practice, it could reasonably be expected that many agents would comply 
with the guidance if it was adopted by the OEA and seen to be best practice. 

 
74. The Government would need to communicate its recommended course of action to 

estate agents, but we expect this to be cost neutral, as any guidance on regulations 
(option 2) or voluntary procedures (option 3) would be included in guidance on the main 
CEARA 07 provisions.  

 
Redress 
 
Option 2: 
 
75. The imposition of a penalty charge regime is likely to increase the number of estate 

agents joining approved redress schemes. 
 
76. Where an estate agent has failed to join an approved redress scheme the imposition of a 

penalty charge will be a more effective remedy for the consequences of failing to join a 
redress scheme than simply leaving a notice informing the agent that continued non 
membership may lead to a prohibition order. The fact that a penalty charge can be 
repeated should also help to concentrate minds. 

 
77. An increase in the numbers of estate agents signing up to redress schemes will lead to a 

reduction in consumer detriment (from consumers failing to get redress and the time 
spent trying to do so). With 80% of estate agents signed up to voluntary redress 
schemes and all estate agents in England and Wales marketing properties with HIPs 
required to belong to HIPs redress schemes from 1 August 2007, we expect the number 
of estate agents to sign up to the wider redress schemes to be very high even without the 
threat of penalty charges. 

 
78. The CEARA Bill Regulatory Impact Assessment estimated that overall net detriment from 

consumers failing to get redress and the time spent trying to do so was £20.5m7. If the 
penalty charge regime persuades 1% of estate agents to sign up to approved redress 
schemes who would otherwise not do so and that these late signers are responsible for 
twice the detriment of estate agents already belonging to schemes, there would be a 
reduction in consumer detriment of £0.41m.8 

 
79. The penalty charge regime will also boost consumer confidence. Consumers, who have 

not had grounds for complaint, will feel even more confident about property transactions. 
Those who had been deterred from buying or selling property will feel more confident to 
do so. Although difficult to quantify, any increase in consumer confidence should 
translate into more consumption of estate agents’ services and increased revenue. 

 

                                                 
7 CEAR Bill RIA – page 48. Available at: http://www.berr.gov.uk/files/file35347.pdf  
8 2% of £20.5M = £0.41m 
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80. The effectiveness of the penalty charge regime in spurring estate agents to join a redress 
scheme will directly reduce the investigative burden on the OFT in terms of fitness 
investigations it would have to carry out. We assumed above that the penalty charge 
regime would result in 1% of estate agents being fined. If 90% of agents who receive a 
fine sign up to a redress scheme, the OFT will only have to investigate 0.1% (1% x 10%), 
which represents a potential 90% reduction in investigations (1% - 0.1%). The OFT 
estimate that a fitness investigation costs on average £700. Based on that figure a 90% 
reduction in investigations would save the OFT about £76k9. 

 
81. We assume that this is a one-off saving, based on a further assumption that those estate 

agents who are members of voluntary schemes will not opt out (and thus warrant 
investigation). We expect that existing voluntary schemes will apply to the OFT to 
become statutory schemes (as has happened with HIPS redress schemes) and that their 
members will be automatically covered by the redress requirement. Consequently only 
new estate agents or agents who have not joined voluntary schemes could potentially be 
investigated, however this number is likely to be low as the mandatory membership 
provision of the CEARA 07 becomes common knowledge. 

 
82. There will be some costs to estate agents in terms of membership fees and penalty 

charges. Estate agents signing up to redress schemes will have to pay membership fees, 
but as all estate agents are required to join redress schemes by CEARA 07, there will be 
no net costs to those agents complying with the redress requirement. Those estate 
agents who are found not to be members of redress schemes will be subject to penalty 
charges. 

 
83. We envisage that Local Trading Standards Officers (TSOs) will visit estate agents upon 

the receipt of a complaint. Upon finding that the firm does not belong to an approved 
redress scheme, the TSO will impose a penalty charge and report the finding to the OFT. 
We would expect the TSO to allow the firm sufficient time (about four weeks) to apply to 
join an approved scheme, before following up the visit. If the firm has not joined by then 
(or given sufficient proof that the process is under way) a second penalty charge will be 
imposed, the OFT notified and a fitness investigation commenced. 

 
84. If we estimate that 1% of the 12,000 estate agency branches in the UK are found not to 

be members of redress schemes and receive a penalty charge and 10% of those agents 
subsequently receive a second penalty charge, the total cost in terms of fines will be 
between £66k and £132k depending on the level of the penalty charge. 10  

 
Additional costs: 
 
85. None for estate agents in terms of redress scheme membership – they should have 

already joined up. 
 
86. There are also no costs to estate agents in terms of penalty charges – estate agents only 

receive them if they have failed to meet their obligations to belong to an approved 
redress scheme. 

 
87. Any penalty charges paid by non-member estate agents (estimated at between £26k and 

£132k) will turn up as corresponding benefits for the collecting organisation. Impact 
Assessment guidance is that only additional costs – excluding transfers – should be 

                                                 
9 (12,000 x 1% x £700) – (12,000 x 0.1% x £700) = £75,600 
10 We are consulting on whether to set the penalty charge at £500 or £1,000. There are an estimated 12,000 estate agents in the 
UK. Using the lowest penalty charge, the total cost of fees to penalized firms would be: ((12,000 x 0.01) x 500) + ((12,000 x 
0.01 x 0.1) x 500) = £66,000. Using the highest penalty charge: ((12,000 x 0.01) x 1,000) + ((12,000 x 0.01 x 0.1) x 1,000) = 
£132,000. 
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quantified in cost-benefit analysis11. Any penalty fees paid are therefore not counted as 
additional costs/benefits above the do-nothing option. 

 
Additional benefits: 
 
88. Some to consumers in reduced consumer detriment resulting from estate agents signing 

up to redress schemes faster thanks to the penalty charge regime. It is expected that 
reduced consumer detriment in the first year of operation of the scheme will amount to 
£41k. However, the benefits are expected to diminish over time as more estate agents 
join approved redress schemes and joining is accepted as part of the start-up procedure 
by incoming estate agents. Absent evidence to the contrary, we would assume the £41k 
to be a one-off benefit.  

 
89. Increased consumer confidence will lead to greater revenue for estate agents. 
 
90. The reduction in the number of fitness investigations is expected to save OFT a one-off 

£76k. 
 
Option 3: 
 
91. As mentioned above, the penalty charge for non-membership would have no impact if 

estate agents were simply relied on to comply with the requirement to join a redress 
scheme. Without a penalty charge regime, the Government would be forced to rely on 
the ultimate sanction in the amended EAA 79 for non membership, banning those agents 
that refuse to sign up. Consequently the reduction in consumer detriment from using 
penalty charges would be lost (estimated at £41k). The OFT would also lose the benefits 
gained from the reduced number of investigations. 

 
Additional costs:  
 
92. None. 
 
Additional benefits:  
 
93. None.  
 
Record keeping 
 
Option 2: 
 
94. At least 80% of estate agents are already subject to some record keeping requirements 

via membership of the voluntary OEA redress scheme. For example the OEA Code of 
Practice requires member agents to keep a written or computerised record of all offers 
received (including the date and time of such offers) and the client’s response. This 
means that at least 80% of estate agents are subject to formal record keeping 
requirements. In addition those estate agents that take contract and pre-contract 
deposits from clients must have systems for recording transactions as required by the 
Estate Agents (Accounts) Regulations 1981, and all estate agents are subject to record 
keeping requirements under the Money Laundering Regulations 2003. Following the 
implementation of the Third Money Laundering Directive, estate agents will also be 
subject to checks to ensure compliance. 

 
95. The offer making process is the source of many disputes between estate agents and 

buyers and sellers, so requiring the keeping of additional information and details of 
                                                 
11 http://www.cabinetoffice.gov.uk/regulation/ria/toolkit/analysis_cost_benefits.asp 
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actions relating to offers (bullet 3 in paragraph 17) will provide enforcers with further 
evidence, which together with improved inspection rights under CEARA 07, will increase 
consumer confidence in the offer process. 

 
96. Specifying the manner in which records must be kept (bullet 2 in paragraph 18) will result 

in more records being properly recorded and kept. This will increase the amount of 
evidence available to enforcers making it easier to prove misconduct and take action 
against rogue agents. Not enacting this power will result in estate agents deciding how 
records should kept, which may not be to the standard expected by enforcers. 

 
97. Specifying the place or places that records must be kept (bullet 6 in paragraph 18) will 

benefit enforcers in the time they take to travel to inspect documents. Not enacting this 
power will enable estate agents to keep records where they choose. Some estate agents 
may choose to keep records at central offices and not make them available for inspection 
at local branches, resulting in enforcers possibly having to travel large distances to 
inspect them. 

 
98. The percentage of successful complaints (ie those that were handled satisfactorily) is the 

appropriate measure for calculating any additional benefit from the record keeping 
powers. The percentage identified in option 2 of the CEARA Bill RIA (25%) is the base 
from which additional benefit is calculated. The Bill RIA contained five possible options, 
which considered different combinations of measures to improve regulation in the estate 
agency sector12 . Of these, option 2 isolates the effects of improved record keeping 
(along with other enforcement changes) and does not consider redress. Although the Bill 
RIA ultimately adopted option 4, the calculations in option 2 are used as a base to 
separate the record keeping benefits from the total benefits of mandatory redress and 
record keeping identified in option 4. Nevertheless, we assume that the percentage of 
consumers with grounds for complaint, the proportion of actual complaints, and the value 
of complaints stay the same as identified in the Bill RIA option 4 (13%/0.01%, 82% and 
£50/£10k respectively). 

 
99. Thus, we would expect the percentage of successful outcomes of investigations to rise 

thanks to improved evidence. As it is unclear to what extent the remaining unsuccessful 
outcomes are due to insufficient/unavailable evidence, we calculate reduced consumer 
detriment as a range. We assume that successful outcomes will rise at most by 40% (so, 
25% x 140% = 35% i.e. an extra 10% of complaints are successful) and at least by 20% 
(so, 25% x 120% = 30% i.e. an extra 5%). 

 
100. The CEARA Bill RIA adopted option 4; therefore we use this as the base option and 

incorporate the improved rate of successful outcomes calculated above into option 4’s 
assumed figures. Option 4 claimed that 88% of justified complaints would be successful; 
an additional 5% - 10% of success pushes this figure to 93% - 98%. The estimated 
additional increase in recovered consumer detriment thanks to improved evidence for 
enforcers amounts to £0.6m – £1.1m (see footnote for calculation) 13 . This is the 
additional expected benefit on top of recovered consumer detriment from improved 
redress membership. 

 
101. The CEARA Bill RIA also estimated that regulatory changes recommended by the OFT 

would reduce consumers’ grounds for complaint by 10% producing net benefits of about 
                                                 
12 Do nothing (1), implement enforcement changes recommended by OFT, but take no action on redress (2), implement the 
enforcement changes and encourage estate agents to belong to voluntary redress schemes (3), implement the enforcement 
changes and require estate agents to belong to approved redress schemes (4) and introduce a positive licensing regime (5). 
13 In line with the assumptions in the CEAR Bill RIA, page 48-9, we calculate the lower bound of additional recovered 
consumer detriment as: ((13% x 82% x 93% x 1.8m x £50) – £8.44m)+ ((0.01% x 82% x 93% x 1.8m x £10k) - £1.30m) = 
£553,500 or roughly £0.6m. The upper bound is: ((13% x 82% x 98% x 1.8m x £50) – £8.44m) + (0.01% x 82% x 98% x 1.8m 
x £10k) - £1.30m) = £1,107,000 or roughly £1.1m 
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£2m per year.14 It should be noted that these benefits were not just the result of record 
keeping requirements, and included enhancing enforcers inspection powers and 
expanding the circumstances in which the OFT can consider the fitness of estate agents 
to operate and take regulatory action against them. 

 
102. Moreover, that benefit depends on the powers in this IA being exercised. If we assume 

that 50% of the £2m benefit was attributable to the record keeping requirements alone, 
and 50% of this could only be provided if the record keeping powers in CEARA 07 were 
exercised, £0.5m would be lost if they were not exercised15 . Thus, exercising these 
powers maintains the full level of benefit identified by the CEARA Bill RIA. As the RIA 
already included these calculations we do not include the £0.5m here as an additional 
benefit. 

 
103. Requiring additional records to be recorded and kept in relation to offers will add to 

estate agents’ costs. But many of these details will already be recorded anyway. It is in 
estate agents’ best interest to do so, as they would want to contact other potential buyers 
when an offer is withdrawn.  

 
104. Specifying the manner in which records must be kept may also add to estate agents 

costs especially if they are not properly recording and keeping documents already. But 
arguably advising estate agents how they should keep records enables them to carry out 
the record keeping duty as intended in CEARA 07, therefore adding no net costs to 
estate agents over and above those identified in the Bill RIA. The consultation does not 
set out types of record keeping systems or require permanent records to be kept 
separately from other documents, which will reduce estate agents’ costs. 

 
105. Specifying the place or places that records must be kept will benefit enforcers in the time 

they take to travel to inspect documents. Specifying that records must be kept at the local 
branch responsible for the transaction or, if kept centrally, made easily accessible at the 
local branch responsible for the transaction will save enforcers the time taken to travel to 
central offices not located near local branches. 

 
106. Local Trading Standards Departments (TSDs) do not collect data on inspections of 

estate agents’ premises; however, complaints are made about estate agents to 
Consumer Direct. Costs to Trading Standards from having to travel to central depots to 
inspect records can be extrapolated from these. In 2006, Consumer Direct referred 1602 
complaints to TSDs about estate agents which concerned possible civil or criminal 
breaches. Of these, TSDs agreed that they would or may take action in 1059 cases16.  

 
107. We assume that 20% of these cases required site inspections and 10% of those 

inspections required travel to a central location rather than a local branch (so, 20% x 
10% x 1059 = 22 visits). Further, we assume that a visit to a central location involves an 
additional hour’s travel to and from the inspection site (ie 2 hours in total). We therefore 
have an additional 44 hours in travel time for Trading Standards Officers (TSO). The 
Local Authorities Coordinating Office on Regulatory Services (LACORS) estimate that 
the average hourly cost for a full time TSO is £34. Additional travelling costs therefore 
come to about £1500 per year (44 x £34 = £1500). Specifying that certain records must 
be kept or made available locally is assumed to save, therefore, £1500 per year to TS in 
travel time. This cost does not include, however, the cost of petrol and is thus likely to be 
an underestimate of the potential savings. 

 

                                                 
14 See the CEAR Bill RIA, page 48 
15 For simplicity, the CEAR Bill RIA did not specify the share of identified benefit conditional on some of the additional 
record-keeping powers being exercised. 
16 Source:  Local Authorities Coordinating Office on Regulatory Services (LACORS) 
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108. Requiring those estate agents who keep records centrally to make them available locally 
upon request, may impose system costs where networks allowing this do not exist. But 
the Government does not propose to specify the type of electronic equipment to be used 
to store or access electronic records. In practice we think the costs on agents will be 
negligible as most estate agents keep records locally at the branches responsible for the 
transaction. 

 
109. The average gross hourly pay for estate agents in 2006 is reported as £10.9617. We 

assume that 20% - 50% of estate agents (so, 12,000 x 20% and 12,000 x 50% = 2,400 – 
6,000 agents) will have to expend additional effort to comply with the record keeping 
requirements. Assuming the additional effort per estate agent branch requires thirty 
minutes per week of extra work, the total additional (time) costs per year are £0.68m – 
£1.7m18.  

 
Additional costs: 
 
110. £0.68m – £1.7m to agents in having to keep additional records, keep such records in a 

particular manner and system costs to make sure that they are available locally when 
kept centrally. 

 
Additional benefits: 
 
111. To consumers in terms of reduced detriment from increased availability of evidence 

resulting from keeping additional records and specifying the manner in which they should 
be kept. The additional benefits from this are expected to be £0.6m – £1.1m. 

 
112. £1500 per year to enforcers in terms of saved time in not having to travel to central 

offices to inspect documents that relate to transactions that took place at local branches. 
This additional benefit is negligible and is not included in the overall cost-benefit 
calculations at the end of this document. 

 
Option 3: 
 
113. Relying on estate agents to voluntarily comply with the additional record keeping 

requirements may lead to some agents complying with them especially if they are 
adopted by the OEA code of practice and recognised by redress and trading bodies as 
being best practice. If the OEA were to adopt the record keeping recommendations into 
its code of practice, at least 80% of estate agents could be expected to comply with them. 
Their scope would be widened to cover all estate agents through the ability of redress 
schemes under CEARA 07 to consider complaints about non-compliance with the 
provisions of a code of practice or other document. 

 
114. While a voluntary approach may have superficial attractions – it could be quickly 

disseminated – it ignores the practical difficulties which are the basis for having record 
keeping regulations. It would not address the cost pressures and other disincentives 
which disincline some estate agents from keeping records already. 

 
115. The offer making process is a source of many disputes between estate agents and 

buyers and sellers. Relying on voluntary compliance to keep additional information and 
actions in relation to offers will result in many records not being kept than would have 
been case if it had been compulsory. 

                                                 
17 Annual Survey of Hours and Earnings (2006) Table 14.5a, 
http://www.statistics.gov.uk/downloads/theme_labour/ASHE_2006/2006_occ4.pdf 
18 (£10.96 / 2) x 2,400 x 52 = £683,904 or £0.68m lower bound and (£10.96 / 2) x 6,000 x 52 = £1,709,760 or £1.7m upper 
bound.  
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116. Relying on voluntary compliance to properly record and keep records will increase the 

number of records correctly kept, but many records will not be processed properly and be 
lost or go unrecorded. 

 
117. Relying on estate agents to voluntarily make records available at the branch responsible 

for local transaction will no doubt increase the availability of records locally. But it is likely 
that some estate agents will continue to store records centrally and not make them easily 
available at local branches, requiring enforcers to make long journeys to inspect them. 

 
118. In all these cases detriment will be reduced but not by the level that would be the case if 

the regulations were compulsory. 
 
119. The costs and benefits for option 3 are as per option 2, but less than would be the case if 

the regulations setting out the guidance were exercised by secondary legislation. 
 
Additional costs: 
 
120. Average gross hourly pay for estate agents in 2006 is reported as £10.9619. Because the 

additional record keeping requirements are voluntary as opposed to mandatory (as under 
option 2) we assume that fewer additional agents will choose to comply, and thus that a 
lesser amount of time – spread across all branches in the UK – will be devoted to these 
additional provisions. Thus, only 0 – 20% of estate agents will expend additional effort to 
comply (so 0% x 12,000 = 0 and 20% x 12,000 = 2,400). The additional costs therefore 
are £0 – £.68m20. 

 
Additional benefits: 
 
121. There would still be increased recovered detriment from better availability of evidence, 

although this will be lower than under option 2 where it is mandatory for all estate agents. 
Taking the calculations of recovered consumer detriment in option 2, we might expect a 
smaller increase in successful applications. Taking a range of 0 – 20% increase in 
successful applications; the expected additional recovered consumer detriment is £0 – 
£0.6m21. 

 
Application fee to revoke or vary prohibition orders 
 
Option 2: 
 
122. As discussed above CEARA 07 will result in not only more estate agents receiving 

prohibition orders preventing them from carrying out estate agency work, but also require 
all banned agents to apply to the OFT to have their prohibition orders revoked or varied. 
At present prohibition orders which are the result of a conviction, are automatically 
revoked when the conviction becomes spent under ROA 74. Removing references to 
ROA 74 will end this procedure, forcing all agents to apply to have an order lifted. 

 
123. The consultation considers keeping the application fee at £2,500 or reducing it to £1,000. 
 
124. The OFT estimate that they will have to deal with about 10 applications per year to 

revoke or vary prohibition orders after CEARA 07 comes into force – they currently don’t 
                                                 
19 Annual Survey of Hours and Earnings (2006) Table 14.5a, 
http://www.statistics.gov.uk/downloads/theme_labour/ASHE_2006/2006_occ4.pdf 
20 (£10.96 / 2) x 0 x 52 = £0 lower bound and (£10.96 / 2) x 2,400 x 52 = £683,904 or £0.68m upper bound.  
21 Lower bound (0% increase):  ((13% x 82% x 88% x 1.8m x £50) – £8.44m) +  ((0.01% x 82% x 88% x 1.8m x £10k) - 
£1.30m) = £0. The upper bound is: ((13% x 82% x 93% x 1.8m x £50) – £8.44m) + (0.01% x 82% x 93% x 1.8m x £10k) - 
£1.30m) = £553,500 or roughly £0.6m 
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receive any. At present the application fee is £2,500. Under EAA 79, as amended by 
CEARA 07, all applicants, regardless of the circumstances in which they were banned, 
would be charged this sum. The OFT therefore expects to charge banned estate agents 
£25k a year unless the fee is altered.  

 
125. The table below takes the OFT figure for cases received and compares them with the 

different fees in the consultation. 
 
Table 1: Additional costs and benefits to estate agents 
 

Fee Costs to estate agents Benefits to estate agents

£2,500 None None 

£1,000 None £15,000 

 
126. There will be no costs to estate agents regardless of the level at which the application fee 

is set. There will be benefits to agents if the application is reduced to £1,000. 
 
127. The costs and benefits for the OFT are the opposite of those for estate agents. 
 
Table 2: Additional costs and benefits to the OFT 
 

Fee Costs to OFT Benefits to OFT 

£2,500 None None 

£1,000 £15,000 None 

 
Additional costs and benefits: 
 
128. There are no additional costs/benefits from this change because the fees paid or 

received amount to a transfer between the OFT and the estate agent. 
 
Option 3: 
 
129. None. Voluntary action would have no impact on the fee charged for applications to 

revoke or vary prohibition orders. The application fee can only be changed by amending 
the Estate Agents (Fees) Regulations 1982. 

 
Additional costs and benefits: 
 
130. None 
 
Offer letters 
 
Option 2: 
 
131. Amending the Estate Agents (Undesirable Practices) (No 2) Order 1991 to require estate 

agents to forward details of all offers received including those sellers have indicated they 
do not want to see, will result in all offers being passed onto sellers. It is likely that sellers 
may find some of these offers acceptable and sell their property as a result. 
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132. We do not expect that many additional offers will be passed on as a result of this change 
compared to what is required to be passed on now. It is reasonable to expect agents to 
advise clients if a decision to limit the offers received is likely to affect the agent’s ability 
to sell a property. Likewise if a seller is concerned that all offers are not being passed on, 
we would expect him to waive his right to receive limited offers. According to the OFT it is 
rare for sellers to request agents not to pass on certain offers. 

 
133. Clearly having to pass on details of offers that were previously not forwarded will add to 

estate agents’ costs in terms of additional postage, where such details of offers are 
forwarded by post, and processing and record keeping costs. The CEARA Bill RIA 
estimated that there were five offers for every residential property transaction resulting in 
nine million offers being forwarded in 200422. If we assume that an additional 1% of 
offers have to be forwarded as a result of removing clients’ discretion, this would result in 
an additional 90,000 offers being forwarded. If all offers were sent by post, postage costs 
would come to about £31,00023. This figure would be reduced if offers were sent by e-
mail. It is difficult to estimate the processing and record keeping costs, but it is likely that 
would be small in comparison to costs associated with the record keeping powers in 
CEARA 07. 

 
134. It also difficult to estimate the benefits this change would bring about. If all offers are 

considered by sellers, it is possible that they may be able to sell their properties at 
marginally higher prices. Although any higher sale price will involve a transfer from the 
buyer to the seller, it can be argued that there is an additional welfare gain to society. We 
assume that the higher price is earned because a consumer whose offer would have 
been rejected without these provisions is now able to ‘reach’ the seller. A consumer 
willing to pay a higher price than another is assumed to value the property more than the 
latter. Thus, enabling this ‘more willing’ consumer to obtain the property instead of the 
original buyer means that the property finds its way to the party which values it more - a 
gain in overall welfare. 

 
135. Any increase in sale price will increase an estate agent’s commission as well. Thus, if 

any additional property transactions occur, at even slightly higher prices, as a result of all 
offer letters being passed on, there will be a direct benefit to both sellers and estate 
agents and a welfare gain on the buyer side. 

 
136. There is a risk that forcing agents to pass on offers, that sellers have indicated they do 

not want to receive, could undermine the relationship between the seller and the agent. 
We think this is a minor risk for the reasons set out above and the small number of offers 
not currently being passed on. 

 
Additional costs: 
 
137. A maximum of £31,000 to estate agents in postage costs and some other costs in terms 

of processing and record keeping. This is likely to overstate the costs by a significant 
amount, however, thanks to many estate agencies already adopting email and faxes. 

 
Additional benefits: 
 
138. Extra revenue to estate agents from any additional transactions that take place and extra 

monies to sellers (and estate agents) from any additional transactions at even slightly 
higher prices. Additional welfare from an increasing number of homes finding their way to 
those who most value them. 

 
                                                 
22 CEAR Bill RIA – page 51 
23 34p x 90,000 = £30,600 = £31K 
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139. To the extent that consumers are made aware of the change, potentially some benefit 
from increased consumer confidence (i.e. diminished worry) over the property transaction 
process. 

 
Option 3: 
 
140. Voluntary action would have little impact on the passing of offers to sellers as the opt-out 

exempting all offers being passed on would remain in secondary legislation. In practice a 
voluntary regime exists already as there is nothing to prevent estate agents advising 
clients to receive offers they have indicated they don’t want to see or for sellers to 
change their mind and ask agents to forward all offers. 

 
Additional costs and benefits: 
 
141. None 
 
Statutory terms 
 
Option 2: 
 
142. Amending the statutory terms in the Estate Agents (Provision of Information) Regulations 

1991 to make them clearer and easier to understand and adding ‘health warnings’ to 
focus customers’ attention on clause meanings, will reduce the number of instances in 
which consumers are required to pay commission unnecessarily or to more than one 
estate agent. 

 
143. These changes will require estate agents to alter their contracts and the procedures in 

which they inform potential clients of their liabilities. These will be one-off costs. Estate 
agents’ procedures and documentation will have to change anyway as a result of 
changes brought about by CEARA 07, so any costs associated with statutory clauses will 
be small in comparison. 

 
144. It is difficult to estimate how many sellers will be affected by changes to the statutory 

clauses as the OFT do not record case details that identify complaints about them. This 
is because estate agents using the clauses are following the Regulations, and not 
breaching any triggers requiring a fitness investigation. The OFT has confirmed, however, 
that it deals with a large number of complaints and queries from consumers directly and 
via Trading Standards about the statutory clauses, in particular the ‘sole agency’ clause. 

 
145. The OFT estimates that it gives advice to consumers and TSOs on estate agency 

matters about 10 times a week, which equates to 520 a year. About 15% concern the 
statutory terms. If we assume that changes to the statutory terms result in 50% of sellers 
better understanding their contracts and not having to pay unnecessary commissions, 
and that the average commission for properties is that quoted in the OFT report24, sellers 
would save about £98,000 year25. The benefit to sellers is probably higher as it ignores 
those that do not complain. There will also be savings to estate agents and sellers in 
legal costs as fewer agents would have to go to court to settle disputes about 
commission fees, and to the public court system. 

 
Additional Costs: 
 
146. Negligible one-off cost to estate agents from having to update their contracts to include 

clarification of any of the above statutory terms. 
                                                 
24 £2,525 – OFT report – page 44, table 4.2 
25 520 x 15% x 50% x £2,525 = £98,475 = £98k 
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Additional Benefits: 
 
147. £0.98m to sellers in not having to pay unnecessary commissions. Also savings to sellers 

and the courts from legal fees and costs. 
 
Option 3: 
 
148. Voluntary action may have some impact on the use of statutory terms, but less than 

would be the case if the Estate Agents (Provision of Information) Regulations 1991 were 
amended. Estate agents will still have to use the old statutory terms, but could adopt the 
health warnings. We think it unlikely that many agents would adopt the warnings on their 
own unless they were adopted by the OEA code of practice. 

 
Additional costs: 
 
149. The costs will be proportional to the amount of estate agents who adopt the health 

warnings. As we believe the costs for the whole industry under option 2 to be small, the 
costs under option 3 are expected to be negligible. 

 
Additional benefits: 
 
150. We assume that 0-20% of estate agents will comply with the voluntary requirements 

resulting in a similar fall in the detriment level in option 2. This would result in expected 
benefits to consumers of about 0 - £20,000. 

 
Small firms impact test 
 
151. It is estimated that 60% of estate agencies are small businesses. Penalty charges should 

only apply to those firms not part of a redress scheme, but as these are set low there 
should not be a disproportionate impact on small firms. Extra record keeping 
requirements might impact smaller firms more heavily than larger firms, as the former 
may have smaller revenues. However the additional cost of extra record keeping is not 
large enough to warrant serious reconsideration of the preferred option 2. Application 
fees will have a similar burden on small and large estate agents, since both have been 
banned from practicing and hence are on identical footing at the time of application. 
Requiring that all offer letters be passed on does not involve substantial cost, thus we 
expect the impact on small businesses to be negligible, especially since small 
businesses are already likely to have adopted cost-saving communication methods (e.g. 
email) since their revenue base is low. Modification of contracts is a small one-off cost 
and so is not expected to single-handedly determine whether a small firm is obliged to 
exit the market. 

 
Competition Assessment 
 
152. The effect of exercising the proposed powers is expected to be negligible on competition 

in the estate agency sector. The penalty scheme will not affect those firms which join an 
approved redress scheme, while additional record keeping costs are not large enough to 
present a serious barrier to entry. Estate agencies will retain incentives to compete 
vigorously, perhaps more so given that consumers will have an independent body with 
which to seek redress. This should open up additional competition among firms to 
provide high-quality services and minimize practices that lead to consumer detriment and 
complaints. Elsewhere, any changes that are designed to improve the customer’s 
experience, such as statutory term clarification or passing on details of all offers, can be 
expected to attract consumers to the market and therefore provide opportunities for 
estate agents to compete. 
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Enforcement and sanctions 
 
153. The powers will be enforced by the OFT and local Trading Standards Departments. 

Following the changes, Trading Standards Officers will be able to impose penalty 
charges on estate agents that do not belong to an approved redress scheme. Those 
agents that refuse to join such a scheme may ultimately be banned from carrying out 
estate agency work. The OFT and Trading Standards will be able to inspect the records 
set out in the record keeping regulations and demand their on-site production when they 
have reasonable grounds to suspect an agent has not complied with EAA 79, as 
amended. We expect that the changes will to lead to more enforcement action, but 
targeted at agents who breach the law. 

 
154. The enforcement changes should make it easier for OFT and Trading Standards to 

enforce EAA 79 more effectively. The penalty charge regime should reduce the amount 
of enforcement action needed, by galvanising those agents who are unaware of the need 
to join a redress scheme or unwilling to do so quickly, into doing so. This will enable the 
OFT to concentrate on the rogue agents who have no intention of signing up. The 
additional record keeping requirements will provide enforcers with more evidence, 
making it easier for them to prove misconduct and take enforcement action. Ensuring 
records are made available at branches responsible for transactions will prevent Trading 
Standards Officers having to travel long distances to inspect records. 

 
Compliance and monitoring 
 
155. Estate agents will be required under EAA 79, as amended by CEARA 07, to join 

approved redress schemes and keep permanent records of offers and other transactions. 
The penalty charge regime will provide a further incentive for estate agents to join 
approved schemes more quickly. Compliance in any case will be high as failure to join a 
redress scheme may ultimately lead to a banning order. Existing good practice as set out 
in the OEA code of practice and the risk of being banned if records are not kept properly 
should ensure a high degree of compliance with the record keeping requirement.  

 
Post implementation review 
 
156. As with all the estate agents provisions in CEARA 07 the redress and record keeping 

powers and other changes will be reviewed within a maximum of 5 years of their 
introduction to ensure that the changes have been effective and reduce detriment in the 
estate agency market. 
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Table 3: Summary of additional costs and benefits per option 
 

Option Policy area Additional Costs Additional Benefits Net Total 

Option 1 All 0 0 0 

Option 2 
(preferred) 

Redress and 
penalty fees 

0 

 

£0.41m from estate agents 
signing up to redress 
schemes (one-off) 
 
£.076m from reduction in 
fitness investigations 
(one-off) 

-£0.037m to 
£0.483m (in first 

year), then  
-£0.533m to 

-£0.013m 

Record 
keeping 

£0.68m to £1.7m 
from record 
keeping 

£0.6m to £1.1m from record 
keeping 

Revocation fee 0 0 

Offer letters £0.031m from 
passing on details 
of offers 

0 

Statutory terms 0 £0.098m from improved 
statutory terms 

Option 3 

Redress and 
penalty fees 

0 0 

-£0.06 to £0 
 

Record 
keeping 

£0 to £0.68m from 
record keeping 

£0 to £.6m from record 
keeping 

 

Revocation fee 0 0 

Offer letters 0 0 

Statutory terms 0 £0 to £0.02m from improved 
statutory terms 

 
Unquantifiable Costs & Benefits: 
 
Option 1: None 
 
Option 2: 
 
Costs: one-off amendment of contracts (expected to be negligible) 
 
Benefits: (a) sellers, buyers, and estate agents from more purchases due to passing on details 
of offer letters; and (b) legal fee savings to sellers, estate agents, and also court savings, from 
improved statutory term clarification and also informing consumers of liabilities 
 
Option 3:  
 
Costs: one-off amendment (but less than option 2) 
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Benefits: (a) from details of more offer letters passed on (less than option 2); and (b) from 
reduced legal fees, court costs etc. (less than option 2) 
 
 



Specific Impact Tests: Checklist 
 
Use the table below to demonstrate how broadly you have considered the potential impacts of your 
policy options.   
 
Ensure that the results of any tests that impact on the cost-benefit analysis are contained within 
the main evidence base; other results may be annexed. 
 
Type of testing undertaken  Results in 

Evidence 
Base? 

Results 
annexed? 

Competition Assessment Yes No 

Small Firms Impact Test Yes No 

Legal Aid No No 

Sustainable Development No No 

Carbon Assessment No No 

Other Environment No No 

Health Impact Assessment No No 

Race Equality No No 

Disability Equality No No 

Gender Equality No No 

Human Rights No No 

Rural Proofing No No 
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