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Continuation 2

Explanatory text
Companies Act 2006 implementation: 

The Companies (Reduction of Share Capital) Order 2008 and related Commencement Order

1. At present companies wishing to reduce their share capital can only do so by means of an application to court and a court order confirming the reduction. The Companies Act 2006 introduces for private companies only a cheaper and less burdensome “non-court route” procedure, the solvency statement route. 

2. Most 2006 Act provisions relating to share capital will be commenced in October 2009, but Ministers agreed last year, in the light of strong representations from the Institute of Chartered Accountants in England and Wales, and the Law Society, that provisions of the Act relating to the solvency statement route for capital reduction should continue to be commenced on 1 October 2008. 
3. It was not possible to include the relevant commencement provisions in the Fifth Commencement Order made before Christmas (which covered almost all other provisions to be commenced in 2008), and  consequently, alongside the  Companies (Reduction of Share Capital) Order we are making a further Commencement Order.  
4. The Companies (Reduction of Share Capital) Order 2008 is intended to meet two objectives. The first to prescribe the form in which a solvency statement must be made when a private company proposes to reduce its share capital when relying on the statement without getting a court order; and the second to provide for the treatment of reserves arising from a reduction in share capital: that when a company reduces its share capital, and the reduction has been confirmed by a court order, subject to some exceptions, in some circumstances, the reduction is distributable unless the court orders that it is not.
5. A consultation exercise was conducted between February and May 2007 on secondary legislation to be made under the Companies Act 2006. Draft regulations were published on the department’s website in May 2007 for comment, including provisions relating to the solvency statement route for capital reduction. Although the draft Companies (Reduction of Share Capital) Order 2008 is not identical to the draft regulations published in May 2007, the substance of the Order is essentially the same as the substance of the equivalent provisions in those draft Regulations and is a consequence of that consultation exercise and subsequent contributions from stakeholders.
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