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Note:  In the new Batteries Directive, “batteries” is used in the Directive to mean single-life primary batteries, and “accumulators” is used to mean rechargeable or secondary batteries.  In this document, “batteries” is used to mean both batteries and accumulators, unless otherwise specified.

Executive Summary
In December 2007, BERR and Defra, in conjunction with the Devolved Administrations, published a consultation document seeking views on options for implementing the requirements of Directive 2006/66/EC the Batteries and Accumulators and Waste Batteries and Accumulators Directive (hereafter “the Batteries Directive”) in the UK.

The purpose of this consultation was to obtain views of producers, distributors, collectors and recyclers of all types of batteries, and any other interested parties, on options to implement two distinct sets of provisions contained within the Directive.  These are:

a. technical Single (Internal) Market requirements placed upon persons placing new batteries on the market; and 
b. the collection, treatment and recycling of waste batteries (environmental protection requirements).   
The consultation document did not include draft Regulations.  Responses from stakeholders on the options put to them would inform Government decisions on the content of legislation to transpose the Directive into national law. This current document focuses specifically on the responses received from stakeholders on the requirements of the Directive relating to the production and sale of new batteries and accumulators - the provisions as set out by the Articles adopted under the ‘Internal Market’ Treaty Base relating to the free movement of goods in the EU.  These provisions are Article 4 (prohibitions), Article 6 (placing on the market) and Article 21 (labelling) in the Directive.  A fourth provision, Article 11 (removability of batteries) could also be deemed to constitute an Internal Market provision, since it contains design requirements for battery-powered appliances, despite being adopted under the ‘Environment’ Treaty Base.
A further Government response will be issued separately addressing the points raised by stakeholders relating to the possible approaches for the collection, treatment and recycling of waste portable, industrial and automotive batteries and accumulators.  
More information and a full text of the Batteries Directive can be found at:

http://www.berr.gov.uk/sectors/sustainability/batteries/page30610.html 
Background to the Directive

The Batteries Directive repeals Directive 91/157/EEC on Batteries and Accumulators Containing Certain Dangerous Substances, which introduced a limited range of environmental and product design requirements, including restrictions on the use of certain potentially dangerous substances, the labelling of batteries containing lead, mercury or cadmium, and the collection and recycling of those batteries at end of life. 
This earlier Directive, and subsequent amendments, were transposed into GB law through SIs 1994/232, 2000/3097, and 2001/2551, and additionally implemented through a non-statutory industry and Government action programme. In Northern Ireland, SR 1995 No. 122 and SR 2002 No. 300 transposed the Directive. 
A proposal for a new Batteries Directive was made by the European Commission (“the Commission”) on 24 November 2003, covering all batteries (so called ‘primary’ batteries, single life varieties) and accumulators (so called rechargeable or secondary batteries) and waste batteries and accumulators.  The Commission proposed that as the existing legislation covered only an estimated 7% of consumer batteries and accumulators on the EU market, all batteries and accumulators should be brought within scope, for environment and trade reasons.  Following negotiation, the new Directive was adopted on 6 September 2006, came into force on 26 September 2006, and must be transposed into Member States’ national law by 26 September 2008 (with the Internal Market provisions having effect from that date).
The Batteries Directive applies to all types of batteries irrespective of their shape, weight, composition or use, except those used in certain military or space applications.  It seeks to improve the environmental performance of batteries and of the activities of all economic operators involved in the life cycle of batteries, e.g. producers, distributors and end users and, in particular, those operators directly involved in the treatment and recycling of waste batteries.  
Key provisions in the Directive are: 
· restrictions on the use of mercury and cadmium in batteries; 
· labelling requirements for new batteries to aid consumer choice and recycling; 
· a minimum 25% collection rate for waste portable batteries to be met by 2012, rising to 45% by 2016; 
· a prohibition on the disposal by landfill or incineration of waste industrial and automotive batteries – in effect setting a 100% collection and recycling target; 
· the introduction of “producer responsibility” obligations; 
· the setting of recycling efficiencies to ensure that a high proportion of the weight of waste batteries is recycled; and
· the setting of waste battery treatment standards. 

Responses Received

The consultation posed 5 questions out of a total of 29 about the proposals for implementing the Internal Market provisions of the Directive, including an invitation for general comments on the practical implications of these requirements and potential impact on the ‘free movement of goods’.
A total of 113 written responses to the consultation paper were received (see Fig 1.1 and 1.2 for a breakdown by sector see Annex A for a detailed list of those that responded to the consultation), and these are broken down as follows: 
Fig 1.1 - Responses by Sector


	Number of Responses by Sector


	

	Retailer
	8

	Trade Association
	23

	Local Authority
	20

	Manufacturer/Producer
	21

	Other
	13

	Public
	6

	Waste Industry
	14

	Consultants / Lawyers
	3

	Government organisation
	5

	TOTAL
	113
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Fig 1.2 - Pie chart showing responses by sector 
To supplement the consultation BERR convened one and Defra three stakeholder forums, which took place on 14th, 20th and 21st February.  The forums were open to all stakeholders with an interest in the implementation of the Batteries Directive and included representatives of producers of batteries, retailers, Local Authorities, trade associations and other professional bodies.
Summary of Responses Received from Stakeholders

The following analysis of the responses to the consultation is structured around the questions posed in the consultation document specifically on Internal Market provisions i.e. Questions 1 to 5 of the Consultation Document.  The Government’s responses to the points raised are set out after each question. 
QUESTION 1: What are your views on this interpretation and are you able to identify any additional implications resulting from the different requirements in the two directives?
The question refers to the Directive’s reference to placing batteries on the market without prejudice to the End-of-Life Vehicles (ELV) Directive and the

Government’s interpretation that batteries used in vehicles may exceed the limits above.  The question follows a short discussion on Article 4 (Prohibitions) of the Directive which prohibits particular types of batteries being placed on the market. This includes:

· batteries which contain more than 0.0005% mercury (with the exception of button cells whose mercury content is no more than 2% by weight); and

· portable batteries containing more than 0.002% cadmium (unless the batteries are intended to be used in emergency and alarm systems, medical equipment or cordless power tools).
Overview of Consultation Responses to this Question:

42 stakeholders provided a response to this question. 

· 32 respondents supported the Government’s interpretation; of these 10 acknowledged the potential issue or provided additional confirmation of the factors. 


· 8 stakeholders commented on definitions or interpretation issues such as items which may be found in vehicles containing batteries (e.g. torches designed to plugged into cigarette lighters), products which may fit a dictionary definition of vehicle despite being atypical (e.g. boats, vacuum cleaners) and the possible impact of batteries used in electric vehicles.


· 1 stakeholder commented that such a requirement should not restrict possible innovation (e.g. ‘lightweighting’ of batteries which may contain hazardous substances) although they acknowledge that they are unaware of any research which would currently be restricted by this requirement.

Government and Devolved Administrations’ Response
The prescriptive nature of Article 4 of the Directive leaves the Government little flexibility in the way in which it can implement the hazardous substances prohibitions.  The Government notes the general support that it has received and intends to implement Article 4 as proposed in the consultation document.

The Government recognises that in a few specific cases it may not be immediately apparent to persons placing a niche or bespoke battery on the market as to which category (either portable, industrial or automotive) it would automatically fall into.  The Government aims to address these “grey areas” where possible in the non-legally binding guidance note that will be published to accompany the Internal Market Regulations.  
The Government is also considering the inclusion of a “decision tree” within the guidance to help persons placing batteries on the market to assist them in deciding which category a particular type being placed on the market falls into – portable, industrial or automotive.
QUESTION 2: What are your views on this proposed approach?
This question follows a short discussion on Article 6 (placing on the market), regarding the placing of on the market in relation to the new requirements set down in the Directive.

The Government’s interpretation is that batteries which conform with the current labelling and composition legislation may be placed on the EU market until 26 September 2008, when the new Directive’s requirements will come into force.  This provision would not therefore require distributors/retailers to remove batteries from shelves, since they have already been placed on the market (as opposed to being sold to end-users), and they can continue to be sold after 26 September 2008.
Batteries that do not meet the requirements of the new Directive and which are placed on the market on or after the 26 September 2008 would need to be withdrawn. 
Overview of Consultation Responses to this Question:

60 stakeholders provided a response to this question. 

· 51 stakeholders agreed with the Government’s interpretation. 


· 11 stakeholders commented on the double-negative in the consultation text (We do not believe that the new Directive will not require distributors to cease making them available to consumers after 26 September) and a small number of respondents seemed to accept that batteries would need to be removed from shelves.  Most recognised the text as a mistake and confirmed their support of the intended approach.


· 8 referred to the term ‘placing on the market’.  Comments ranged from: seeking confirmation that the same approach as the RoHS Directive would be taken; references to the Blue Book; and issues relating to possible discrepancies in individual Member States’ interpretations.


Other common issues raised by respondents included:

· Potential stockpiling of Directive ‘non-compliant’ batteries prior to September.   However, some felt this was unlikely to be attractive given other commercial pressures.  One stakeholder raised the point that if the UK was less strict on enforcing this date, manufacturers may ‘dump’ their batteries on the UK market leading to problems for the recovery/waste management market. 


· Consideration of a later cut-off date to allow for ‘clear-through’ of stock in retail outlets. 


· Implications for replacement batteries which are required to service existing electrical equipment.  If the sale of specific batteries were restricted this may result in electrical equipment being discarded/replaced before time.
Government and Devolved Administrations’ Response
The Government and Devolved Administrations are pleased in general terms that this consultation exercise has confirmed the overall approach that it proposed on implementing the requirements of Article 6 of the Directive.

We apologise for the typographical error in the consultation relating to the interpretation of Article 6.  The text should have read as “We do not believe that the new Directive will require distributors to cease making them available to consumers after 26 September.”  The Government acknowledges the general support for this approach, and can report that, following representation from the UK, the European Commission has now published a proposal for an amendment to be made to the Directive, clarifying that batteries lawfully placed on the market before 26 September should not need to be withdrawn, if not sold on to end-users, by that date.  
It is the intention of the Government to use the application of ‘placing on the market’ as set out in the Commission’s “Guide to the Implementation of Directives Based on the New Approach and the Global Approach”
 (also known as the Blue Book or Blue Guide) where possible.  Considering the similar Internal Market requirements of the RoHS Directive, it would be consistent to take a similar approach to placing on the market.

The Directive does not provide any scope for a cut-off date for a clear through of batteries that would not meet the Internal Market requirements on or after the coming into force date.  As with the implementation of the RoHS Directive into UK Regulations, there was no provision for a transition period.
The Government shares the view of respondents that it is unlikely that persons placing batteries on the EU market would ‘stockpile’ them prior to the coming into force date of the Directive.  

QUESTION 3: What are your views on the capacity labelling provision, in advance of the appearance of a commission proposal?
This question follows a short discussion of Article 21 (Labelling) on the labelling requirements set down in the Directive. This relates to the labelling of all batteries according to their lead, cadmium and mercury content and also the capacity labelling requirement for portable and automotive batteries.

Overview of Consultation Responses to this Question:

55 stakeholders provided comments to this question.  Given the open nature of the question, a wide range of suggestions and views were submitted.


· The most frequent comment related to the timescales for implementing the labelling requirements and in particular the implications of the Commission’s current work on capacity marking.  22 stakeholders raised timescales as a concern.


· 18 stakeholders referred to the need to wait for the Commission or referred to the need for harmonisation across Europe.


· 13 stakeholders referred to the practicalities or need to label batteries which are incorporated into products or which are packed together in packs (as these labels would not be visible to consumers). In relation to this point, some raised the issue of the potential need to label the packaging.  Some supported this, others did not.  


· 15 stakeholders voiced their support or acceptance of the need for labelling in the general or overall sense, particularly those that felt it would help consumer choice and aid recycling. 


· 3 specifically disagreed with the capacity labelling requirements and eight others voiced their concerns about the feasibility of capacity labelling in all cases – in particular for primary batteries.  Of those voicing concern, the vast majority called for websites to contain the necessary information as detailed information could not be placed on the battery itself.


· 7 stakeholders, mainly from the waste management sector, called for chemistry labelling to be colour-coded to aid sorting and recycling.


· 6 stakeholders called for exemptions to the labelling provisions (e.g. embedded batteries, individual batteries found in battery packs).

Government and Devolved Administrations’ Response
The requirement to mark batteries with a ‘crossed out wheeled bin’ symbol is similar to, and an extension of the requirements of the Waste Electrical and Electronic Equipment (WEEE) Regulations to help end users identify waste products that should be separated out for collection, treatment and recycling rather than being put in the bin.  The chemistry symbol labelling requirements are similar to the requirements of the previous Batteries Directive (EEC/91/157), but extended to cover all battery chemistries, and not just those that contain more than specified levels of cadmium and mercury.  
The Government notes that the majority of respondents’ concerns about the labelling requirements centred predominantly on capacity labelling.  We acknowledge this concern and continue to press the Commission on this matter.  The Commission has now appointed Bio Intelligence to develop the platform on which a capacity labelling system will be based.  The UK awaits the Commission’s proposals for establishing a portable and automotive battery capacity labelling regime across the EU.

QUESTION 4: Do you think the proposed enforcement regime will be effective and is proportionate?
This question follows a discussion on the proposed enforcement regime relating to the Internal Market provisions. The proposals are based on the need for producers to submit technical documentation in relation to the material content of batteries to the enforcement body if requested to do so. The Government is not proposing a defence of ‘due diligence’.

The enforcement body may make product purchases to test compliance.

Further work may then be necessary to identify the ‘person’ placing the battery on the market.  A set of proposed offences is set out in the consultation paper.

Overview of Consultation Responses to this Question:

58 Stakeholders provided comments in response to this issue.

· 27 stakeholders broadly agreed and supported the proposed approach although many provide supplementary comments.


· 16 stakeholders mentioned issues associated with the complexity of the battery supply chain including concerns about the level of control the producer will have on the original battery manufacturer/supplier.  Some called for the need or potential legal requirement for technical documentation to be passed down the supplier chain.  

· 12 specifically called for the need to allow ‘due diligence’ in ensuring compliance, most of these also commented on the complexity of the supply chain (above).  Nine stakeholders specifically called for a ‘notice of compliance’ period.


· 13 stakeholders called for a proportionate or risk-based approach to enforcement to ensuring enforcement powers are used in a targeted way. Examples and suggestions included: 

· addressing free-riders before registered producers; 

· proportionate action for small companies with less resources available; and 

· focusing on issues of real concern (i.e. not upon labels which are slightly too small etc). 


· 13 stakeholders mentioned the importance of ensuring adequate resources are allocated for enforcement activities. 

Government and Devolved Administrations’ Response
The Government and Devolved Administrations appreciated the responses received from stakeholders relating to proposals for enforcing the Batteries Directive in the UK.  The Government considered the responses generally to support the Government’s approach.  It is sympathetic to the views that were raised relating to the complexity of the supply chain and the level of control that persons placing batteries on the market will have on obtaining information or conformation of compliance from their suppliers.  The Government accepts the argument put forward by respondents requesting for a due diligence defence to be permitted.  This is a similar issue faced by persons placing electrical and electronic equipment on the market and RoHS compliance. 
The Government supported the call of respondents for a risk-based approach to enforcement.  It is the intention of the Government to put in place an enforcement regime that is risk-based, proportionate and targeted and thus reflects and embeds the principles established by the Hampton Review. 

QUESTION 5: What are your views on the practical implications of this requirement and whether there is indeed the potential for ‘free movement of goods’ problems?
This question relates to Article 11 (Removal of waste batteries and accumulators) of the Directive which addressed the need for manufacturers to design appliances so that batteries can be readily removed. The requirement can be interpreted in different ways and given the concern that this could lead to significant Internal Market problems, the Commission is issuing guidance on the issue. The consultation paper includes the draft guidance issued in March 2007.
Overview of Consultation Responses to this Question:

64 stakeholders responded to this question. 

When answering the question of ‘free movement of goods’ problem, the following views were expressed.  

· 18 stakeholders were of the opinion that there is the potential for ‘free movement of goods’ problems.   

· 6 stakeholders stated that they do not think there is the potential for ‘free movement of goods’ problems. 

· 10 stakeholders mentioned their support for the Draft Commission Guidance. 

· 2 stakeholders stated that they had no problems or concerns with the Article. 

In addition, several other issues were raised and these are summarised below. 

· 11 stakeholders stated that manufacturer discretion should be used for deciding whether batteries should be removed by consumers (i.e. in the case of battery lifetime being shorter than product lifetime), or for deciding whether products should be re-designed for easy battery removal.

· 12 stakeholders discussed battery removal by end-users, and within this, health and safety concerns were at the root of most concerns mentioned. 

· 10 stakeholders expressed concerns relating to batteries that are not readily removable from appliances. 

· 9 different sets of stakeholders each mentioned the following issues: time; the need for guidance; and the potential for conflict in interpretation and implementation between countries. 
· 7 stakeholders commented on the possibility of practical problems when removing batteries and 7 stakeholders also mentioned financial concerns. 

· 6 stakeholders request clarity regarding exemptions (or suggested exemptions).   

· A range of other points were also raised by 20 stakeholders.  These varied widely and included the following: the need for a non-prescriptive approach; links with the WEEE and ELV Directives; small business difficulties with re-design of products; and the importance of easily removable batteries for waste operators. 

Government and Devolved Administrations’ Response
The Government proposes to adopt the Article 11 “removal of waste batteries and accumulators” production design requirements as an Internal Market measure for UK Regulations given the obvious Internal Market implications of this provision.  Member States are still waiting, however, for the Commission to issue guidance (following the Commission’s draft guidance which was published in the consultation document), on the interpretation and application of this measure. 

The Government recognises the potential risk of free movement of goods problems arising should there be differences in the way Member States interpret and implement this Article across the EU.  The Government will continue to raise this issue as a concern with the Commission.
As proposed in the consultation document, the Government intends to address this requirement by ‘copying-out’ the requirements of the Directive into UK Regulations, supplementing this with further information in guidance notes. These guidance notes will need to be developed on the basis of the European Commission’s own guidance on this requirement.

Next Steps

The Government and Devolved Administrations are pleased in general terms that this consultation exercise has confirmed the overall approach that it has taken on proposals for implementing the Internal Market provisions of the Directive.  
The Government will now come forward with draft Regulations that will implement the Internal Market provisions of the Batteries Directive into UK law.  These draft Regulations will be consulted on for a period of six weeks and will include provisions that will:

· set prohibitions on the levels of mercury and cadmium and that can be used in the production of new batteries placed on the market as of 26 September 2008 subject to the requirements of the Directive;
· set out the labelling requirements to be displayed on all batteries subject to the requirements of the Directive from 26 September 2008;

· transpose the Article 6 “placing on the market” provision of the Directive ensuring that anyone placing new batteries of the market as of 26 September 2008 must comply with the prohibitions and labelling requirements set out above:

· whilst new batteries placed on the market before this coming into force date can continue to be legally sold (similar to that of the established requirements of the RoHS Regulations), any persons found placing non compliant batteries on the market after this coming into force date may be prohibited from doing so or required to remove infringing batteries from the market;
· set out the product design requirements of the Directive for the ‘removal of waste batteries and accumulators’ from appliances that use batteries; and
· set out the UK enforcement regime – powers of the Enforcement Authority (to be appointed by the Secretary of State), penalties and requirements for any persons placing new batteries on the market to comply with the Internal Market requirements.  Following the publication of draft Regulations and consultation document that transposes the Internal Market provisions of the Directive, the Government proposes to appoint an enforcement authority.
Annex A: List of Respondents 

	Adams Consultancy Services

	Applied Acoustic Engineering Limited

	arc21

	Association of Convenience Stores

	Association of Manufacturers of Domestic Appliances

	Automobile Association

	Belfast City Council

	Boots

	Bosch

	British Battery Manufacturers Association

	British Electrotechnical & Allied Manufacturers Association

	British Marine Federation

	British Metals Recycling Association

	British Retail Consortium

	British Security Industry Association

	British Standards Institute

	British Toy & Hobby Association

	Bryan Norris 

	Budget Pack

	Campaign for Real Recycling

	Charter Broadcast Ltd

	Chartered Institute of Waste Management

	Commercial Group

	Co-operative Group

	Copeland Borough Council

	Covidien

	Devon County Council

	DHL

	Donarbon Ltd

	DSG International plc

	Eco-Bat Technologies Ltd

	Eion MacDonald

	Enersys

	Engelhard Sales Ltd

	Enva Northern Ireland Ltd 

	Environment & Heritage Service NI

	Environmental Services Association

	ERP UK Ltd

	Essex County Council

	European Battery Recycling Association

	European Power Tool Association

	Federation of Small Businesses

	G&P Batteries Ltd

	GP Batteries

	Greater London Authority

	Greater Manchester Waste Disposal Authority

	H J Enthoven & Sons

	Halfords

	Hertford Eco

	Hewlett-Packard Ltd

	Home Retail Group plc

	ICOM  inc

	Independent Battery Distributors Association

	Industry Council for Electronic Equipment Recycling 

	Institute of Environmental Management & Assessment

	Intellect

	Kirby Muxloe

	Laboratory of the Government Chemist

	Lancashire County Council

	Lead Development Association International

	Leaf Environmental Limited

	Leeds County Council

	Leicestershire County Council

	Lighting Industry Federation Ltd

	Local Authority Recycling Advisory Committee

	Local Government Association

	Loddon Holdings

	London Borough of Sutton

	Lovells

	Merseyside Waste Disposal Authority

	Moltech Power Systems

	Motor Vehicle Dismantlers Association

	National Association of Waste Disposal Officers

	National Household Hazardous Waste Forum 

	Norfolk Against Incineration and Landfill

	Norfolk County Council

	Novelis Recycling

	O2

	Outpace Ltd

	Palm Europe Ltd

	Panasonic Industrial Europe GmbH (UK Branch)

	Panasonic UK

	Philips Electronics UK Ltd

	Premier Farnell

	Procter & Gamble

	QinetiQ

	Recharge

	REPIC Ltd

	Retail Motor Industry Federation

	Risco Group

	Royal National Institute for the Deaf

	Scottish Environmental Protection Agency

	Scottish Grocers Federation

	Silver Lining Industries Ltd

	Society of Motor Manufacturers and Traders Ltd

	Sony

	Southern Waste Management Partnership

	St Edmundsbury Borough Council

	Sustainable Energy Action Ltd

	Sysmex Europe GMBH

	t2e

	Tesco

	Toshiba Information Systems  UK

	Tricia Marcouse

	Valpak

	Vehicle Certification Agency

	Viridor

	Vodaphone

	Waste Resources Action Programme

	West Sussex County Council

	WH Smith

	Wiltshire County Council

	Woking Borough Council


URN 08/917

� http://ec.europa.eu/enterprise/newapproach/legislation/guide/index.htm
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