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EXPLANATORY TEXT:

The Companies Act 2006 (Commencement No. 7 and Transitional Provisions) Order:

RESTORATION OF COMPANIES TO THE REGISTER IN RESPECT OF PERSONAL INJURY OR FATAL ACCIDENT
Summary  
1. A revised draft of The Companies Act 2006 (Commencement No.7 and Transitional Provisions) Order was published on 22 May, replacing the draft published on 2 May.  The only change to the draft published on 2 May is the addition of provisions in Article 2 relating to restoration to the register.


2. The new provisions in this revised draft are to commence the repeal of the bar, contained in the current legislation, on restoration of companies which were dissolved before 16 November 1969 (11 March 1971 in Northern Ireland).   The bar could be retained using separate powers under the 2006 Act.  However, the Government do not propose to retain the bar.  Further, as it is proposed not to retain the current bar, the Government proposes to remove it without waiting for the commencement of the restoration provisions in Part 31 of the 2006 Act in October 2009.   The Government therefore proposes to commence the relevant repeals together with the other commencements contained in the Seventh Commencement Order, to take effect as from 1 October 2008.   These repeals are therefore provided for in Article 2 of the revised draft Order.  


3. The Government invites comments on the revisions to the Order relating to the restoration of dissolved companies, and its approach on these provisions, by Friday 4 July.  
4. Comments should be submitted to:
companiesact2006_consultation@berr.gsi.gov.uk
or in writing to:
Alicia Law
Companies Act Implementation Team
Bay 564
Department for Business, Enterprise & Regulatory Reform
1 Victoria Street
London SW1H 0ET
Telephone: 020 7215 5387
5. Comments were requested on the on the original draft of the order by Friday 23 May.  Comments on the remaining provisions of the draft Order, which are identical to those published in the original draft of the Order, should therefore be submitted by Friday 23 May to:  
companiesact2006_consultation@berr.gsi.gov.uk
or in writing to:
Adam Gray
Companies Act Implementation Team
Bay 564
Department for Business, Enterprise & Regulatory Reform
1 Victoria Street
London SW1H 0ET
Restoration of companies to the register 
6. When Part 31 of the Companies Act 2006 is commenced, it will replace the provisions of the Companies Acts 1985 and 1989, and the equivalent Northern Ireland legislation, on restoration of dissolved companies to the register. 

7. Companies which have been dissolved are removed from the register of companies maintained by the Registrar at Companies House.  However a dissolved company may be restored to the register by the courts to enable claims to be brought against the company.   


Time limits under the current legislation

8. Under the Companies Act 1985 (as amended by the Companies Act 1989) and the equivalent legislation in Northern Ireland, the normal time limit for applying to have a company restored is currently two years from the date of the dissolution of the company. The position is different in respect of damages for personal injury.  In such cases there is currently no time limit, except that companies dissolved before 16 November 1969 (11 March 1971 in Northern Ireland) cannot be restored.

9. The relevant provisions in Great Britain are section 651 of the Companies Act 1985 as amended by section 141 of the Companies Act 1989.  Section 651 of the 1985 Act provides that an application to the court to declare dissolution of a company void may be made at any time:

· for damages in respect of personal injuries (including any sum claimed by virtue of section 1(2)(c) of the Law Reform (Miscellaneous Provisions) Act 1934 (funeral expenses)), or

· for damages under the Fatal Accidents Act 1976 or the Damages (Scotland) Act 1976.

10. Section 141 of the Companies Act 1989 adds to that provision so that:

“no such application shall be made in relation to a company dissolved more than twenty years before the commencement of this section” (i.e. 16 November 1969).

11. There is similar provision in Article 75(4) of the Companies (No. 2) (Northern Ireland) Order 1990, which results in a cut-off date for Northern Ireland of 11 March 1971.

The Companies Act 2006


12. The provisions relating to restoration of dissolved companies in the 2006 Act are contained in Chapter 3 of Part 31, which will be commenced with effect from 1 October 2009.  Under section 1030(4), the normal time limit for applications to the court for restoration will be extended from the current two years to six years from the date of dissolution of the company.   However, under section 1030 applications may be made at any time for the purpose of bringing proceedings against the company for damages for personal injury. 

13. The 2006 Act does not restate the bar on restoration of companies dissolved prior to 1969 (or 1971 in Northern Ireland).   Section 141 of the 1989 Act (and Article 75 of the 1990 Order for Northern Ireland) will be repealed by section 1295 of, and Schedule 16 to, the 2006 Act.   


14. It would be possible to retain the effect of section 141 and Article 75, to preserve the current bar, under powers contained in the 2006 Act.  However, the Government do not propose to do so.  
15. The current bar means that some ex-employees or their estates are unable to press claims for compensation in respect of personal injury or fatal accident, either against the employing company, its insurers or the Financial Services Compensation Scheme, simply because the company was dissolved prior to 1969 (or 1971 in Northern Ireland).  Removing the bar may therefore enable such ex-employees or their estates to receive compensation which they are currently unable to obtain.  This may be relevant in particular to sufferers of so-called long-tail diseases, such as mesothelioma.


16. In 1998 the Law Commission and the Scottish Law Commission sought views in their consultation on the reform of the Third Parties (Rights against Insurers) Act 1930 on the case for removing the bar on restoration of companies dissolved before 1969.   In publishing their recommendations (Law Commission Report No. 272, Scottish Law Commission Report No. 184) they reported that most respondents to the consultation agreed that section 651 and section 141 should be amended.
17. The Government further take the view that, as it is proposed not to retain the current bar, it would be desirable to remove it without waiting for the commencement of Part 31 of the 2006 Act in October 2009.   The Government therefore propose to commence the relevant repeals in the Seventh Commencement Order, to take effect as from 1 October 2008.  


18. Article 2 of the draft Seventh Commencement Order therefore contains provision to commence section 1295 of the 2006 Act, and Schedule 16 (repeals), so far as relating to the repeals of the second sentence of section 141(4) of the Companies Act 1989 and of the second sentence of Article 75(4) of the Companies (N0.2) (Northern Ireland) Order 1990.
Other provisions contained in the draft seventh commencement Order

19. The revised draft Order also contains provisions included in the earlier draft of the Order published for comment on 2 May for comment by Friday 23 May.  These commenced provisions in respect of two areas:
· the new procedure for private companies to make capital reductions supported by a solvency statement instead of by a court order;

· in respect of the application of the 2006 Act to limited liability partnerships, the extension to Northern Ireland of Great Britain enactments on LLPs so far as they relate to accounts and reports, audit and statutory auditors.

