Worked Examples

The following examples (apart from Example 4) are of authorisation schemes, requirements or Acts that have been screened at a National level for compliance with the Directive. When screening your locally used Acts the same questions apply. 
Screening flowchart for Authorisation Schemes that are imposed on service providers established in another Member State who want to establish in the UK
Example 1 – Premises licence 
Example 2 – Riding establishment licence
Example 3 – Private hire licence

Example 4 – an authorisation scheme derived from a Local Authority bylaw / county Act 

Example 5 – Riding establishment licence / Riding Establishments Act 1964
Screening flowchart for requirements that are imposed on service providers operating in the UK (whether established or not)
Example 6 - The Transmissible Spongiform Encephalopathy (TSE) Regulations 2008

Example 7 - Horse Passports regulations 2004

Example 8 –Animal Boarding Establishments Act 1963

Example 1 – Premises licence

Is the authorisation scheme (licence regime, certification, registration process etc), together with its parent Act, on the ‘list of formalities within scope of the Services Directive’?

Yes – Premises Licence

Is the parent Act on the ‘primary legislation checklist’ as ‘in scope and changes are needed’?

Yes - the Licensing Act 2003 is in scope and changes are needed. This means that HMG’s view is either that the authorisation scheme is not justified and that changes are needed or that the authorisation scheme is justified but some of its procedures need to be changed.

Please see ‘Action for Local Authorities’ in the accompanying text.
Example 2 – Riding establishment licence
Is the authorisation scheme (licence regime, certification, registration process etc), together with its parent Act, on the ‘list of formalities within scope of the Services Directive’?

Yes – Riding establishment Act 1964 (as amended 1970)
Is the parent Act on the ‘primary legislation checklist’ as ‘in scope and changes are needed’?

No - the Riding establishment Act 1964 (as amended 1970) is in scope of the Directive with a report being prepared for the Commission.

This means that HMG considers that the provisions governing the authorisation scheme are justified and will be kept. 
No further action

Example 3 – Private hire licence
Is the authorisation scheme (licence regime, certification, registration process etc), together with its parent Act, on the ‘list of formalities within scope of the Services Directive’?

No – Private hire licence

Is the parent Act on the ‘primary legislation checklist’ as either ‘not in scope’, ‘repealed’, ‘devolved’ or ‘still under consideration by a Government Department’? 
Yes - Private Hire Vehicles (London) Act 1998 is ‘not in scope’ of the Directive (this is because transport services are excluded from the Directive). No further action.
Example 4 – an authorisation scheme derived from a Local Authority bylaw / county Act 
Is the authorisation scheme (licence regime, certification, registration process etc), together with its parent Act, on the ‘list of formalities within scope of the Services Directive’?

No – it is an authorisation scheme derived from a Local Authority bylaw / county Act.
Is the parent Act on the ‘primary legislation checklist’ as either ‘not in scope’, ‘repealed’, ‘devolved’ or ‘still under consideration by a Government Department’? 
No – it is a Local Authority bylaw / county Act.
Please answer the following questions (a-e)
Please see example 5 of an Act that has been screened at National level for how questions a-e could be answered for a local Act.
Example 5 - Riding Establishment licence / Riding Establishments Act 1964 (as amended 1970)
a. Does the authorisation scheme comply with regulations 14.1-14.3, in particular is it non-discriminatory and proportionate, and can it be justified by an overriding reason relating to the public interest?

Yes - the Riding establishment licence.
A valid licence issued by the relevant local authority is required to keep a riding establishment. An applicant must be over 18 years of age, and not be disqualified from running a similar animal establishment or from keeping animals. They must also be suitable and qualified (either by experience or through holding an approved certificate). 
Go to A:

Please complete a reporting form setting out the reasons why you believe this is the case.
For question 7b in the reporting form: 
The authorisation scheme is justified as public policy in accordance with Recital 41 of the Directive concerning issues relating to the protection of animal welfare. It is also justified for the protection of recipients of services.
It is non-discriminatory, applying to all nationalities. 

It is proportionate, ensuring the minimum standards necessary to achieve adequate welfare conditions for animals.
b. Does the authorisation scheme comply with regulations 15.1-15.7, for example is it based on criteria that prevent power being exercised in an arbitrary manner?

Yes

No further action
c. Does the authorisation scheme comply with regulations 16.1-16.4, for example is it indefinite in duration unless there are good reasons otherwise?
Yes

No further action
d. If the number of authorisations is limited due to a shortage of natural resources or technical capacity, then does the authorisation scheme comply with regulations 17.1-17.4, e.g., is there a fair selection procedure?

N/A

e. Does the authorisation scheme comply with regulations 18.1-20, for example in relation to clarity, time limits, tacit consent and charges? 

Yes

No further action
Example 6 – The TSE Regulations 2008

Is the access to or exercise of a service activity subject to any of the requirements listed in regulation 21?

Yes - The Transmissible Spongiform Encephalopathy (England) Regulations 2008.  

The TSE (England) Regulations 2008, Schedule 2 deals with monitoring for TSEs.  Paragraph 4 (3) effectively debars any laboratory outside the UK from being approved for the UK's TSE testing programme.  
Go to A:

Please take steps to ensure that you comply with the Directive
For example, DEFRA are amending the TSE Regulations, to remove the requirement for laboratories to be located in the UK.
Example 7 – Horse passports regulations 2004
Is the access to or exercise of a service activity subject to any of the requirements listed in regulation 22.2?
Yes - Horse passports regulations 2004.

The Horse passport regulations 2004 require an established service provider to maintain identification records and details of animals. Where there is more than one breed association in the UK representing a particular horse breed, DEFRA may refuse to recognise an organisation or association if this may endanger the preservation of the breed or existing recognised organisations.

Does the requirement apply to a person who provides a service of general economic interest, and is it necessary and proportionate for that purpose (regulation 22.4)?
No

Go to B:
Is the requirement non-discriminatory, necessary and proportionate?

Yes 

Please complete a reporting form setting out the reasons why you believe this is the case
For question 7b in the reporting form:
An expert work group has advised that it is only recommended to have one recognised organisation and Commission Decision 92/353 states that where one is already recognised in a member State, the authorities may refuse to recognise another if this may endanger the preservation of the breed or existing recognised organisations. It is necessary (justified by an overriding reason relating to the public interest, animal welfare) and proportionate.  It is non-discriminatory as it is not dictated by the nationality of the service provider. 
Example 8 – Animal Boarding Establishments Act 1963

Is the access to or exercise of a service activity subject to any requirements, in particular those listed in regulations 24.1 and 24.2?

Yes - Animal Boarding Establishments Act 1963.

Under s1 of this Act, no-one shall keep an animal boarding establishment (catteries and dog kennels) except under the authority of a licence issued by the relevant local authority.  An applicant must be over 19 years of age and not be disqualified from running a similar animal establishment or from keeping animals. In deciding whether to grant a licence, the local authority must give consideration to the welfare conditions (e.g., animals kept in suitable accommodation, provision of suitable food and drinks). 

Does the requirement comply with regulations 24.1 to 24.3?

Yes
Go to C:

Please complete a reporting form setting out the reasons why you believe this is the case
For question 7b in the reporting form: 
The requirement for operators of the above establishments to be licensed/registered is justified against the criteria outlined in Recital 41 (public policy, animal welfare). All the provisions are non-discriminatory as they apply to all nationalities. They are proportionate in that they ensure the minimum standards necessary to achieve adequate welfare conditions for animals. 
